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CURRENT TOPICS 


County Court Rules and Legal Aid Regulations 


rHERE is but little time for the practitioner to study, before 
their operative date on Ist January, the County Court (Amend- 
ment) Rules, 1955 (S.I. 1955 No. 1799 (L.14)), which fill out 
the details of the increased jurisdiction then to be exercised 
by the county courts. Particular interest attaches to the 
revised scales of costs prescribed by the rules, including a 
new Scale 4 for actions involving amounts between £100 and 
{400, and to the new tables of fixed costs. We hope to 
examine these more closely in a later issue. Also to come into 
force on 1st January are the Legal Aid (General) (Amendment 
No. 2) Regulations, 1955 (S.I. 1955 No. 1829), whose general 
purpose is to adapt the existing regulations to the requirements 
of the county courts, although the amendments made seem 
to be general in their application and thus to affect High 
Court cases equally. They provide, inter alia, for the refusal 
of legal aid in trivial cases or in proceedings which are 
normally conducted in person ; and for reduction of the period 
for appeal against refusal of a certificate from twenty-eight 
days to four. It now only remains, presumably, for panels 
to be constituted of practitioners willing to undertake assisted 
cases in the county courts. 


A Solicitor’s Duty 

BotuH branches of the profession insisted when the Legal 
Aid Scheme was devised that, subject to certain exceptions, 
the conduct of proceedings on behalf of assisted persons should 
be upon the same basis as for unassisted persons. This 
principle was enshrined in s. 1 (7) (a) of the Act. A solicitor 
does not involve his client in extravagance, but he often does 
advise incurring expense which may not be recoverable from 
the other party on taxation. The question ofa solicitor’s duty 
to an assisted person came before Sacus, J., in Fraztcis v. 
Francis and Dickerson (The Times, 3rd December) on an 
application to review the taxation of costs in a legally aided 
divorce case. The taxing master had refused to allow certain 
disbursements and observed that it was the duty of solicitors 
“to do all they properly can to protect the {legal aid) fund 
and thus the interests of the taxpayer,’’ adding that the solici- 
tors had gone beyond what was “absolutely necessary 
in the interests of their client. Sachs, J., held that the only 
duty of a solicitor, so long as the case was conducted reasonably 
within the ambit of the civil aid certificate, was to his client, 
subject to the limitations to be found in reg. 14, especially 
para. (7), of the Legal Aid (General) Regulations. Further, 
the question in incurring expense, subject again to the 
limitations imposed by the regulations, is to decide what would 
be reasonable in the interests of a client of adequate means, 
although solicitors are wise to seek the guidance of the Area 
Committee in case of doubt. When payments fall within the 
scope of reg. 14, solicitors have been warned by the Council 
that only in exceptional circumstances will reimbursement 
be made if prior authority has not been obtained from the 
Area Committee. Another point on.the duty of an assisted 


person’s solicitor is made in the current issue of the Law 


Society’s Gazetie. In the view of the Council, it is his duty 


to bring to the notice of a party from whom costs are recoverable 
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the express provisions of reg. 16 (1) and to emphasise that 
the solicitor for the assisted person alone can give a good 
discharge for payments of this kind. They also call attention 
to para. 27 of the Legal Aid Scheme, 1950, and point out that 
persistent failure to prepare and lodge bills of costs within a 
reasonable time after conclusion of proceedings may lead to 
proceedings under the Legal Aid (Panel [Complaints] Tribunals) 
Rules, 1951, on the ground that the solicitor concerned has 
been guilty of conduct likely to bring the Scheme into 
disrepute. Solicitors who find that they are in difficulties in 
the preparation of their bills of costs for lodgment are advised 
to report the facts as soon as possible. 


Compulsory Registration for Oldham 


IN spite of continued complaints of delays in the Land 
Registry, the process of extending the areas of compulsory 
registration of title continues apace. The latest addition 
is the County Borough of Oldham, where registration is to 
be compulsory on sale on and after 15th October, 1956 
(Registration of Title (Oldham) Order, 1955: S.I. 1955 
No. 1804). The order was made at the instance of the Oldham 
council. 

Status of the Lawyer 

Lorp RADCLIFFE, in the Lloyd Roberts lecture on 
30th November at the Royal Society of Medicine, said that they 
could say of the lawyer that he was a person conditioned by his 
training to marshal the expression of his thoughts in logical 
reasoning. In practice, he continued, that was by no means the 
strongest part of his equipment. Law was not in any sense 
an exact science. Its material consisted of the conduct and the 
affairs of living human beings in all the complexity of their 
relations, and its art consisted in applying certain generalisa- 
tions, styled principles, to a particular combination of circum- 
stances. Lord Radcliffe also said that the lawyer’s status was 
still high, an eminence which he owed in part to the great value 
placed upon his calling in the earlier forms of our society. He 
enjoyed an inherited prestige which was out of proportion 
to the current evaluation of the services that the law could 
render. 

Common Land 

THE members of the Royal Commission appointed to 
inquire into the law relating to common land in England and 
Wales are, it was announced on Ist December, Mr. C. ARNOLD- 
3AKER, Mr. T. G. C. Evans, Mr. C. M. FLoyp, Dr. W. G. 
Hoskins, Mr. ALAN LusBsock, Mr. I. R. Morris, Mrs. 
FLORENCE B. Paton, Sir GEORGE PEPLER, Professor R. A. 
ROBERTS, Sir RosBert Scotr and Professor L. DUDLEY 
SraMpP. The chairman, as previously announced, is Sir Ivor 
Jennincs, Q.C., and the secretary Mr. G. L. Witpe. The 
terms of reference are to recommend what changes, if any, 
are desirable in the law relating to common land in order 
to promote the benefit of those holding manorial and common 
rights, the enjoyment of the public, or, where at present little 
or no use is made of such land, its use for some other desirable 
purpose. Communications may be addressed to the secretary, 
Royal Commission on Common Land, 26 Sussex Place, 
Regent’s Park, London, N.W.1. 


Town and Country Planning Act, 1954 : Compensation 

THE Council’s attention has been drawn, it is stated in the 
current number of the Law Society's Gazette, to a case in which 
a claim under Pt. V of the Town and Country Planning Act, 
1954 (which relates to compensation for certain past planning 
decisions), failed because the applicant had relied on an 
informal expression of opinion by an official instead of 
seeking a formal decision of the planning authority. The 
case was one in which it seemed quite clear that permission 


SOLICITORS’ 











JOURNAL December 10, 1955 


for development of the property in question would be refused 
by the planning authority, but the landowner neglected to put 
the matter to the test by making an application for planning 


permission under Pt. III of the 1947 Act. The expression 
“ planning decision ’’ is defined in s. 16 (4) of the 1954 Act, 
and this definition, the Gazette states, applies to claims under 
Pt. II of the Act as well as to claims under Pt. V. 


Notification of Improvement Grants with the Title Deeds 

Ir is also suggested in the same issue of the Law Society's 
Gazette that when it comes to the notice of a solicitor that his 
client has obtained an improvement grant (which the client 
may have done through his builder or architect) he should 
advise his client of the wisdom preferably of having a memo 
randum of the grant endorsed on an appropriate deed, or at 
least of placing a relevant communication from the local 
authority with the title deeds, so as to provide due notice of 
the grant for the purpose of future dealings with the property 
An alternative suggestion, it is stated, although less 
economical, would be to make a local land charges search and 
to place with the title deeds the certificate of official search 
showing the registration of the conditions made pursuant 
to s. 23 (5) of the Housing Act, 1949. The nature of the 
difficulties which may arise if notification of the grant is not 
placed with the deeds, in particular as regards the conditions 
affecting the property imposed by the local authority under 
s. 23, are referred to in the Gazette for January, 1955, at p. 26 


Scientific Detection of Crime 

On 30th November, Mr. L. C. NicKoits, M.Sc., Director of 
the Metropolitan Police Laboratory, lectured at the Royal 
Society of Arts on “ Scientific Aspects of the Detection of 
Crime.’’ Even to those who have become accustomed to 
the almost miraculous advances in scientific detection this 
was a lecture full of astonishing illustrative detail. The 
lecturer referred to the recent Chesney murders, where thx 
wife was found drowned in a bath, fully clothed, including a 
cyclamen cardigan. Examination of Chesney’s finger nails 
revealed a number of cyclamen pink wool fibres, identical 
with the fibres of Mrs. Chesney’s cardigan, even to the frayed 
ends of the fibres caused by washing and age. When safes 
are blown open, he continued, the filling between the inner 
and outer shells is scattered. It is largely sawdust of random 
composition and even a one-millimetre cube can be identified 
with certainty. On occasion, even wood flour has been 
identified. Another example occurred in R. v. Ford, in 
which small quantities of cantharidin administered to two 
young ladies with fatal results were identified with certainty 
by X-ray diffraction. Superficially successful forgeries tested 
under ultra-violet light show results ‘“‘ amusing to the 
scientist, although very disturbing to the forger.’’ X-ray 
examination also reveals the old numbers of motor vehicles, 
painted over with new numbers by thieves. Even if criminals 
had the knowledge to recognise the menace to their activities 
of modern science, they would, so far as one can judge, have 
to spend a great deal of money and time on counter-measures. 


Revision of R.I.B.A. Standard Contract 

SoLicirors wishing to put forward suggestions for the 
improvement or revision of the R.I.B.A. standard form of 
contract, of which notice of a general revision has been 
received from the Joint Contracts Tribunal, are invited in the 
current number of the Law Society’s Gazette to communicate 
as soon as possible with the Secretary of The Law Society, 
The Law Society’s Hall, Chancery Lane, W.C.2, preferably 
before 31st December, 1955. The observations should be 
directed to matters of principle, and reference should be made 
to the specific clauses to which they relate. 
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TRIBUNALS AND ADMINISTRATIVE PROCEDURES—I 


As announced at p. 749, ante, the Lord Chancellor has recently 
appointed a committee of inquiry into the working of tribunals 
other than the ordinary courts of law and of administrative 
procedures. The precise terms of reference are 
‘to consider and make recommendations on— 

(a) the constitution and working of tribunals other than 
the ordinary courts of law, constituted under any Act of 
Parliament by a Minister of the Crown or for the purposes 
of a Minister’s functions ; 

(b) the working of such administrative procedures as 
include the holding of an inquiry or hearing by or on 
behalf of a Minister on an appeal or as the result of 
objections or representations, and in particular the 

procedure for the compulsory purchase of land. 


” 


The wording of the terms of reference has obviously been 
very carefully chosen. It may come as a surprise to many that 
head (6), which covers such important matters as confirmation 
of compulsory purchase orders and the determination of 
planning appeals, should refer to these as ‘‘ administrative 
procedures ’’ when they are so often thought of as judicial or 
quasi-judicial functions. Yet in law and fact they are adminis 
trative procedures and the failure to recognise this accounts 
for the more revolutionary reforms which are sometimes put 
forward in connection with them. But more about this will 
appear later in this article. 

The wording excludes a good number of tribunals and 
administrative procedures, for example it does not appear 
apt to cover the Lands Tribunal nor arbitrators under the 
Agricultural Holdings Act, 1948, nor procedures’ which 
involve a determination by a local authority. lor example, 
where a local authority propose to cancel the registration of a 
nursing home under the Public Health Act, 1936; or refuse to 
register a child-minder under the Nurseries and Child-Minders 
Kegulation Act, 1948, they are required to afford a hearing 
to the person affected before arriving at their decision. 
Similarly under s. 29 of the National Parks and Access to the 
Countryside Act, 1949, representations and objections in 
respect of a draft map of rights of way have to be heard by a 
person appointed for the purpose by the surveying authority. 
However, these omissions from the terms of reference do not 
seem serious, for the tribunals concerned have not been the 
subject of criticism and in the case of the local authority 
procedures it will generally be found that there is an ultimate 
right of appeal elsewhere: in the cases under the 1936 and 
1948 Acts referred to above to petty sessions, in the cases 
under the 1949 Act to quarter sessions or in some cases to the 
Minister of Housing and Local Government. 

Criticism of the tribunals and procedures included in the 
terms of reference is nc new thing. The report of the 
Donoughmore Committee on Ministers’ Powers as long ago as 
1932 (Cmd. 4060) was very much concerned with them. But 
the criticism has been growing very much of late and the 
activities of the Ministry of Agriculture and Fisheries (to 
which Food has since been added) at Crichel Down and in the 
Woollett case gave rise to much uneasiness. 

Although the Crichel Down case has spurred on this 
criticism, in reality its subject-matter in no way concerns any 
tribunal or administrative procedure now under inquiry. 
No property or right of any citizen was being taken away. 
All that the Crichel Down inquiry did was to disclose a 
certain amount of administrative muddle and _ incorrect, 
though in no way corrupt or dishonest, behaviour on the part 
of certain of the individuals involved. It will be remembered 
that part of the land there in question had been acquired 


compulsorily in or about 1937 from the then owner of the 
Crichel Estate for the purpose of an Air Ministry bombing 
In 1949 it became surplus to Air Ministry require 


control 


range. 
ments and the Ministry of Agriculture took over it 
In 1950 the agent to the present owner of 
Mimistry 


and management. 
the Crichel Estate 
opportunity to negotiate for the land if it should be for sak 
and the request by the Estate to repurchase the land wa 
subsequently pressed more strongly. 


wrote to the asking for an 


It was the negative reception of the Estate’s request which 
led to the subsequent public inquiry, but there was no legal 
right in the Estate to repurchase the land whatever the 
It was a request and nothing more. Ther 
tatute for 


circumstances. 
fore, no administrative procedure laid down by 
depriving a citizen of his property nor any judicial or quasi 
judicial procedure was in issue. If it were thought that a 
person should be entitled to repurchase property compulsorily 
acquired from him when it is no longer required for the 
purpose intended, then it is open for Parliament so to provide 
but, in fact, Parliament has tended to go in the opposit 
direction. 

The School Sites Act, 1841, provided that land which had 
been granted by an owner for a school site under that Act 
(and this was held to apply even if the grant was for value 
should, on ceasing to be used for the purposes of the Act 
“revert to and become a portion of the said estate 

The Lands Act, 1845, conta 
series of six sections under the cross-heading 
Lands ”’ which, inter alia, provide that within a certain tim 
vhich they 


Clauses Consolidation 


Supe rfluou 


lands which are superfluous to the undertaking for 
ef t} 


were compulsorily acquired must be disposed of by 
they were com 


Y 
promoters, and the persons from whom 
pulsorily acquired are given a right of pre-emption on such 
disposal. 

No similar provision to that in the 1841 Act appeal 
modern Acts, and the superfluous lands provisions of the 
1845 Act are excluded by many Acts and in particular in 
the case of purchases under the Acquisition of Land (Authorisa 
tion Procedure) Act, 1946, which governs most compulsory 
purchases, nor do they now apply to railway land except 
it was previously owned by a local authority. 

In fact, under the present law, there is neither a duty 
the public owner, be he Minister, local authority or sta 
undertaker, to sell superfluous lands nor a right of pre-emption 
for the previous owner to purchase if they are sold, other than 
in very exceptional cases. 

The relevance of the Crichel Down case 
present inquiry is not direct but indirect for, if there had 


re nod 


say, some statutory procedure whereby, where lan 
surplus, the previous owner could call for a hearing as to 
whether it was reasonable that it should be resold to 
forthwith, there is a strong presumption that the Estat 


request would have met no better fate, since if the 


therefore 


of most “administrative procedures’ were foll 
muddle would have remained behind a curtain of secrecy 
could not have been examined at the hearing. 

To return to the tribunals and procedures which 
subject of this article, it will be well to examine 
to which they are subject to control by the court 
the limited extent to which the courts can review or set asid 
their decisions which, in many people's eyes, casts 
those decisions and suspicion on the methods by which they 


are arrived at, and increased control by the courts 
the remedies much pressed. 
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Perhaps this control can most strikingly be examined in 
the first place from a negative aspect showing the lack of 
control by taking the case of rent tribunals. These tribunals 
have given rise in the past to particular dissatisfaction and 
there has been much sense of injustice. Whether or not there 
has been injustice the writer would not venture to say ; 
it is sufficient that there should be a widespread feeling of 
injustice, for any system which produces this cannot be 
satisfactory. 

In R. v. Brighton and Area Rent Tribunal ; ex pate Marine 
Parade Estates (1936), Ltd. {1950) 2 K.B. 410; 94 Sor. J. 339, 
the company applied to the Divisional Court for orders of 
certiorari and mandamus directed to the tribunal. The 
tribunal on references by certain tenants of the company 
under s. 1 of the Landlord and Tenant (Rent Control) Act, 1949, 
had ordered a substantial reduction of rent in each reference. 
The company complained that the tenants’ case consisted 
only of a statement by counsel for the tenants unsupported 
by evidence, that counsel for the tenants had not cross- 
examined witnesses called by the company, who produced 
figures showing that the company was running at a loss, 
that a reasonable rent must allow a reasonable return to the 
landlords, and that for these reasons the tribunal’s decisions 
were wrong in law. The court was unable to say that the 
tribunal had not acted in with the standards 
laid down by Parliament which enabled the tribunal to act 
on its own knowledge and impressions irrespective of what 
might or might not be put before it at any hearing demanded 
by either of the parties ; the applications accordingly failed. 
Lord Goddard, C.J., was constrained to remark that though 
it had acted in accordance with these standards it clearly 
had not acted in a way which would be tolerated in a court 
of law. 


accordance 


A similar decision was given in R. v. Paddington North and 
St. Marylebone Rent Tribunal; ex parte Perry and Others 
(p. 816, ante). In this case the tribunal under the Housing 
Repairs and Rents Act, 1954, granted to applicant landlords 
increases of rent in respect of the rise in the cost of services 
supplied by them since 1939, although the evidence produced 
by them relating to this rise was in a substantial degree 
deficient or unsatisfactory. The tenants applied for certiorari 
to quash the tribunal’s decision, claiming that it was based 
on grounds that they had not been able to contest, on false 
findings of fact, and on matters inadmissible in law. 

Again the court were unable to grant the application. 
They found that the tribunal had jurisdiction to deal with 
the matter ; certiorari only lay where a tribunal had exceeded 
its jurisdiction, or where such a degree of bias was established 
that it should be considered not to have jurisdiction. Any 
error in exercising the jurisdiction was a matter for appeal 
and not for certiorari. 

In fact there is no provision for any appeal from a rent 
tribunal, so that, if a tribunal acts, within its jurisdiction and 
without bias, on its own opinion without evidence or contrary 
to such evidence as may have been put before it, its decision 
cannot be questioned. 

What control then do the courts exercise ? 

Firstly, as indicated in the last paragraph but one, a 
tribunal’s decision may be quashed by means of certiorari 
where the tribunal has acted without jurisdiction or with 
such a degree of bias that it should be considered not to have 
jurisdiction ; in this connection bias must probably mean 
that the mind of the tribunal was so made up beforehand 
that it gave no genuine consideration to the matters before it, 
and is, therefore, something more than bias as ordinarily 
understood (see Franklin v. Minister of Town and Country 
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Planning [1948] A.C. 87). Bias in this connection would 
also cover a case where a member of the tribunal had some 
financial interest in the subject-matter before the tribunal. 

Secondly, when some act causing injustice has been done 
without jurisdiction the court may grant a declaration as 
to its invalidity and an injunction (Barnard & Others v. 
National Dock Labour Board & Others (1953), 97 Sol. J. 331 
where the London Dock Labour Board being entrusted under 
statute with disciplinary powers delegated those powers 
without any right to do so to their port manager, who 
suspended the plaintiffs, registered dock workers, from work 
and pay). 

Thirdly, certiorari may be granted to quash the decision 
of a tribunal where they have embodied the reasons for their 
decision in an order (a “‘ speaking ’’ order) and there is an 
error of law apparent on the face of the order; in this case 
the court have no power to substitute another and correct 
order. The authority for this is R. v. Northumberland 
Appeal Tribunal ; ex parte Shaw (1952), 96 Sot. J. 29, where 
the tribunal made an award concerning the compensation 
payable to the applicant under the National Health Service 
(Transfer of Officers and Compensation) Regulations, 1949, 
which award was clearly wrong in law on its face and was 
admitted so to be by the Attorney-General, who, nevertheless, 
submitted unsuccessfully that the matter could not be inquired 
into by any court of law. 

Fourthly, where the tribunal concerned is acting in a 
judicial or quasi-judicial capacity it must observe the rules 
of natural justice and, if it does not, then its decision is 
liable to be quashed by means of certiorari. The difficulty 
in such cases is to determine whether in any particular case 
at any particular time the tribunal was acting in an 
administrative or in a judicial or quasi-judicial capacity. 

This is a difficulty which more especially arises in relation 
to ministerial administrative procedures, which will be 
discussed more fully in the second part of this article. 

It does not appear, however, that in either of the rent 
tribunal cases specifically referred to earlier in this article 
the tribunal departed from the rules of natural justice. 
It seems that they heard such evidence, insufficient or 
defective as it might have been, as either party offered, 
allowed such cross-examination as either party desired, and 
did not hear one party or inspect the premises with one party 
in the absence of the other. Having conducted the hearing 
in accordance with these rules and considered what was 
said, they were free to disregard it all and, acting in an 
administrative capacity, form their own opinion from other 
knowledge. 

If the present position is unsatisfactory, what constructive 
proposals can be made to ensure that tribunals command 
public confidence ? 

The writer would make the following suggestions. First, 
that the policy which a tribunal should follow and the matters 
to which it is to have regard should be clearly laid down for 
it by Act of Parliament or subordinate legislation, so that 
the responsibility for policy may clearly be seen to be that 
of the Minister and not of the tribunal. Secondly, that the 
tribunal should be composed of persons qualified professionally 
in the professions appropriate to its work. Thirdly, that in 
giving its decision the tribunal should be required to give the 
facts found by it on which its decision is based, and the 
reasons which have led it to its decision. Fourthly, that 
where there are numerous tribunals over the country exercising 
an original jurisdiction, there should, as suggested by Lord 
Goddard for rent tribunals in the cases quoted above, be 
some superior tribunal to which an appeal could be made. 
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It is not to be expected that tribunals should act as an 
ordinary court of law and should not be entitled to form 
opinions from their own knowledge, for the parties appearing 
before them are frequently not professionally represented 
and are not competent to do themselves justice. A pro- 
fessional man, be he lawyer or valuer, should, however, be 
better able to approach a problem in an informed and 
independent manner than a tribunal composed of other 
persons, whose views in the case of rent tribunals have some- 
times been thought to be biassed in the ordinary meaning of 
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that word, or whose views, as in the case of the farmer and 
landowner members of agricultural land tribunals, may tend 
to be conflicting. The success of the agricultural rent 
arbitration system over many years can surely be accounted 
for by the confidence reposed in a professional arbitrator, 
and the standing and success of the Lands Tribunal must also 
be very largely attributable to the standing of its members. 
The second part of this article will review the subject of 
the administrative procedures referred to in head ()) of the 
new committee’s terms of reference. R.N.D.H. 


NEW WAYS WITH A JUDGMENT 


THE best precept for a judgment creditor and his advisers 
is “‘Get to know your debtor.’’ Finding out as much as 
possible about the man’s means, his fortune (if any) and 
where it is invested is the most important, as it often is the 
most difficult, step towards converting into legal tender the 
court’s spoken or written word in favour of a money claim. 
What can creditors most easily find out about their debtors ? 
Probably, where they live, where they bank, and where they 
work. Each of these items of information may suggest that a 
particular method of enforcing a judgment is most likely to 
yield results, and all three of the methods in question will be 
affected by the provisions of the Administration of Justice 
sill if it becomes law. 

Take first the debtor who is known to own the freehold 
or leasehold of the house in which he resides, or of any other 
land otherwise than as a trustee for others. Hitherto a 
creditor under a judgment of the High Court for the recovery 
by, or payment to, the creditor of a sum of money might, in 
that case, procure the issue out of the Central Office of a 
writ of elegit addressed to the sheriff commanding that officer 
to deliver to the creditor the debtor’s lands within his 
bailiwick to a reasonable value. The full panoply of the 
procedure includes an inquisition drawn up by a sheriff’s 
jury and the constitution of the judgment creditor as tenant 
by elegit, which puts him in a position somewhat analogous 
to that of a mortgagee in possession, but which gives him no 
power of sale without a fresh order of the court. 
‘““Cumbersome”’ is a description which has more than once, 
with admirable moderation, been applied to this series of 
manceuvres, and it is no matter for surprise that most 
creditors, having issued a writ of elegit, have refrained from 
delivering it to the sheriff, preferring instead to register it as 
a land charge, or by way of caution in the case of registered 
land. The fly in that ointment, and its only blemish until 
recently, was that a year must elapse before such a charge is 
enforceable by proceedings. Now the remedial properties 
of the salve are themselves thought doubtful, for a county 
court judge has held that a writ of elegit not perfected by the 
inquisition of a sheriff’s jury is a nullity and naturally remains 
so after registration. 

The mention of this county court judgment should not be 
taken as implying that there has ever been an elegit or 
analogous process available for issue by a county court. 
Re Smith and the Halifax Building Society (1955), 105 L.J. 124 
(the case referred to) was an application to enforce a charge 
purporting to be created by the registration as a land charge 
of a High Court writ of elegit. There is no power in the county 
court to order execution against a debtor’s land, although by 
certiorari (hardly the simplest of proceedings) it is possible to 
have certain judgments removed to the High Court for this 
purpose. 

What treatment does the Administration of Justice Bill 
prescribe for this malady of complexity ? It is a twofold cure. 


In the first place, writs of elegit, save those issued before the 
Act comes into force, are abolished, and along with them the 
automatic charge on the judgment debtor’s land, under 
s. 195 of the Law of Property Act, 1925, at present constituted 
by a duly registered High Court judgment (cl. 35). In lieu of 
an automatic charge, both the High Court and any county 
court are to be given power, for the purpose of enforcing a 
money judgment of those courts respectively, by order to 
impose on specified land of the judgment debtor an express 
charge for securing any moneys due or to become due under 
the judgment or order (cl. 36). Secondly the power of High 
Court and county court to appoint a receiver of property by 
way of equitable execution is to be extended so as to operate 
in relation to all legal estates and interests in land (cl. 37). 
It is a general principle of equitable execution that it is to 
be restricted to cases where there is no property against 
which execution at law can be issued or where there is some 
impediment to that course (Morgan v. Hart [1914] 2 K.B. 183). 
Clause 37 can fairly be regarded, therefore, as consequential 
on the abolition of elegit. 


So far as county court judgments are concerned, the 
creation of a land charge is an entirely new facility which will 
render unnecessary the removal of any such judgment to the 
High Court by certiorari, and accordingly s. 136 of the County 
Courts Act, 1934, is scheduled for repeal. Where the court 
imposes a charge to enforce a county court judgment, that 
charge may be enforced in the county court notwithstanding 
that the amount it secures is above the jurisdictional limit. 

The charge may, in all cases, be matle either absolutely 
or subject to conditions as to notifying the debtor or as to the 
time when it is to become enforceable or as to other matters 
(cl. 36 (2)). Enforcement will be available in the same courts 
and in the same manner as for an equitable charge created 
by the debtor by writing under his hand, but the Land 
Charges and Land Registration Acts, 1925, apply to the new 
judicial charge as they apply to writs or orders affecting land 
(cl. 36 (3)). This brings such charges, for purposes of registra 
tion and notice, within Pt. III, not Pt. V, of the Land Charges 
Act ; and in the case of registered land protection will be by 
a caution lodged under s. 59 (3) of the Land Registration Act. 

Clause 37 (2) makes it clear that the new remedy of a charge 
on specified land and the extended power to appoint a receiver 
in relation to land are to be concurrent. That is to say, a 
receiver may be appointed whether or not a charge under 
cl. 36 has been imposed. Moreover, where a receiver is 
appointed after the imposition and registration under the 
Land Charges Act of a judicial charge, the order appointing 
the receiver is not to be void as against a purchaser for non 
registration of the order (cl. 37 (3)). 

Next in the amendments affecting general execution law 
is a provision regarding attachment of bank accounts. 
Clause 38 strikes at an illogicality criticised by The Law 
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Society in their representations to the Evershed Committee. 
Whereas a current account at a bank can be made the subject 
of garnishee proceedings, at present a deposit account cannot. 
When the new Bill comes into operation, a sum standing to 
the credit of a person in a deposit account at a bank (other 
than the Post Office Savings Bank, a trustee savings bank 
or a savings bank maintained under statute by a local 
authority) is to be deemed, for attachment purposes in both 
the High Court and the county court, to be a sum due or 
accruing to that person. Subject to rules of court the deposit 
will be attachable accordingly notwithstanding non-compliance 
with a condition requiring personal application to be made 
before any money is withdrawn, or a condition that the 
deposit book must be produced, or “ any other condition 
prescribed by rules of court.”’ 


The last-quoted words seem to be of considerable importance 
if the new provision is to be fully effective. We must wait and 
see what any new rules will prescribe, but to ensure that all 
deposit accounts are attachable they will surely have to deal 
with the question of accounts requiring a specified period of 
notice of withdrawal. The Bill itself is limited, it appears to 
us, to reversing the effect of a single decision, Bagley v. 
Winsome {1952|] 2 Q.B. 236, which, we say with all respect, 
was cited by the Evershed Committee with something less 
than complete explicitness. Their Final Report says that 
the case upholds a distinction between current and deposit 
accounts grounded on the fact that moneys in the latter class 
of account are not due until demand is made. But such 
it is well settled, is constituted by the service of 
garnishee proceedings (Rekstin v. Sibirsko [1933 
1 K.B. 47). In Bagley’s case the requirements of demand and 
of a specified period of notice were, on the facts, satisfied 
before the garnishee summons was issued in the county court, 
and the Court of Appeal dealt merely with further conditions 
of the deposit—the same conditions as those specifically 
mentioned in the Bill. As it stands the Bill will not, we think, 
get over the period of notice difficulty unless the rules made 
under it clear it up. Probably most banks waive the period 
of notice by charging interest in lieu, but is this enough 
where the contract merely authorises them to do so? The 
position might be different where the contract required them 
to waive notice, but even then a creditor might not be held 
entitled to exercise an option personal to the debtor by the 
service of garnishee proceedings. It is to be hoped that this 
point will not be allowed to remain in any obscurity. Disputes 
on matters of execution are more than usually unprofitable 
for all concerned. 


demand 


, 
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The third major method of enforcing a judgment dealt with 
by the new Bill is one which is of prime interest to a creditor 
whose only useful item of information about his debtor is 
that he is not a man of property but lives entirely on his 
income, whatever that may be. Not that a judgment summons 
is necessarily confined to an inquiry into the debtor’s earnings. 
It calls on the debtor to appear for examination on oath as to 
his means. And by a recent amendment of County Court 
Forms 149 and 150, a creditor who takes out a judgment 
summons in the county court is enabled at the same time to 
take steps to bring the debtor before the judge, under pain of 
attachment, for a complete oral examination under Ord. 25, 
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r. 2. Clause 27 of the Bill (applying only to county courts) 
reinforces the obligation on the debtor to submit himself for 
examination under the judgment summons itself. No longer 
will the summons be regarded as a witness summons carrying 
a fine for non-attendance. If, after tender of conduct money, 
a debtor does not answer the summons the judge may adjourn 
it and order his attendance. Then if he fails to attend, or 
refuses to be sworn or to answer, the judge may commit him 
to prison for a period not exceeding fourteen days in respect 
of the failure or refusal. 

By cl. 39 a High Court judgment for money, or a 
money judgment, order, decree or award of any court or 
arbitrator which has become enforceable as if it were a High 
Court judgment, may, on the application of the creditor to 
the county court, be enforced under s. 116 of the County 
Courts Act, 1934, as if it were a county court judgment. The 
existing provisions for transferring certain execution matters 
and issues arising thereunder (s. 138) from the High Court, 
and the facility of issuing county court judgment summonses 
on High Court judgments seem to be otiose in the new set-up ; 
but no abrogation of them is proposed. 

Unless we have missed something (which in such a jungle 
of cross-reference is always possible) a curious situation seems 
about to arise in connection with the protection of necessary 
goods from seizure in execution. Both the Evershed and 
Austin Jones Committees thought that the limit on the value 
of wearing apparel, bedding and tools so protected should be 
raised, in modern conditions, from its present figure of £5. 
The Jones Committee suggested £15, the Supreme Court 
Committee £20. The Bill adopts the latter figure, with 
provision for further increase by order of the Lord Chancellor, 
but, oddly, applies it only to s. 121 of the County Courts Act 
1934 (which in terms refers to county court warrants), and, 
by reference, to distress for rent and to magistrates’ distresses 
ordered in petty labour disputes. For all we can see the 
limit on a sheriff’s execution will still be £5, by virtue of s. 8 
of the Small Debts Act, 1845. 

There is said to be some doubt about the duration of a 
warrant of possession issued by a county court to enforce an 
order for the recovery of controlled premises. When the 
Rent Act of 1920 was passed there was still in operation a limit 
of three months on the efficacy of a possession warrant and 
this restriction was referred to in s. 5 (4) of the 1920 Act. 
Now there is no such time limit, and cl. 29 (3) of the Bill 
makes it clear that none is to be implied from s. 5 (4) of the 
Rent Act, 1920. 

We referred in a previous article to the delegation to th« 
respective rule-making authorities of several matters which 
hitherto have been regulated directly by statute. For that 
reason, and probably others, it may well be some time beforé 
the changes we have endeavoured to describe are brought 
into force. The Act resulting from the Bill is destined to 
operate from a day to be appointed by the Lord Chancellor, 
and it is proposed that he be empowered to appoint different 
days for different purposes. That is probably a precautionary 
measure thought to be advisable because of the wide range o! 
topics covered by the Bill as a whole. So far as the execution 
proposals are concerned, we imagine the practitioner’s 
reaction will be: “‘ The sooner the better.”’ 5:8: 3. 





The Lord Chancellor has ordered that, from Ist January, 
1956, His Honour Judge Shepherd, Q.C., shall cease to be the 
judge for the districts of the Kingsbridge and Tavistock County 
Courts ; His Honour Judge Pratt shall cease to be the judge for 
the districts of the Axminster, Chard and Taunton County Courts 
and shall be the judge for the districts of the Kingsbridge and 
Tavistock County Courts; His Honour Judge Armstrong shall 


cease to be the judge for the district of the Shaftesbury County 
Court ; His Honour Judge Kirkhouse Jenkins, Q.C., shall ceas« 
to be the judge for the districts of the Frome and Wincanton 
County Courts; and His Honour Judge Paton, D.S.C., shall be 
the judge for the districts of the Axminster, Chard, Frome 
Shaftesbury, Taunton and Wincanton County Courts, in addition 
to the districts for which he is now the judge. 
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CHARITY IS NOT ENOUGH 


In a dimly lit passage at a centre in one of the poorer parts 
of London sit a throng of people patiently waiting one evening 
every week. They are waiting to see the Poor Man’s Lawyer 
n order to obtain the advice on their personal problems which 
they would otherwise be unable to afford. The scene is typical. 
such centres are sponsored, in London and elsewhere, by 
settlements, political parties, trade unions and other bodies. 

The efficiency of the service which these centres can offer 
to their clientele is largely determined by the means at their 
disposal. At one end of the scale is the full-time centre with 
the means to pay its professional and clerical staff salaries— 
lower, as is fairly general in the social services, than those 
they can obtain elsewhere—and at the other end of the scale 
are those which have no means to attract even the modicum 
of paid clerical help. Both such centres depend on the free 
legal advice given by both branches of the profession, the latter 
class of centre exclusively. Perhaps the majority of lawyers 
who serve on such panels consider it a privilege and a moral 
luty to give their help to those who need it without thought 
of reward, though some may not see it in this light. At the 
same time they cannot help feeling exasperated by the 
limitation which circumstances outside their control impose 
on the services they can usefully render. 

Where the same lawyer cannot attend the centre each week, 
lack of continuity with the individual client is inevitably lost, 
a disadvantage which may be overcome by records of 
particulars, etc., carefully filed where they can be found. 
But where there is no continuity of clerical help or (and it is 
not unknown) when individual lawyers remove particulars in 
order to attend to some matter arising out of them during the 
day and omit to return them, it is exasperating to have to 
tell the client they are lost or to come back next week when 
Mr. X is there as he may know something about it. 

Two other factors lower the quality of the service which 
might otherwise be given. Those who voluntarily give their 
time are sometimes of little experience both in law and in 
dealing with the types of person who consult them. That the 
task of listening patiently to much irrelevant matter which may 
result in advice that there is no remedy for a grievance, real 
or imagined, is a social service in itself to people otherwise 
friendless, is not always appreciated. Gaps of knowledge in 
the law can seldom be made good at the centre itself, where 
funds may not permit the purchase of text books. 

The picture painted above is true, though it may not be 
general. One is forced to conclude that the poorer sections of 
the community do not get the legal advice with which it should 
be the pride of the community to supply them. 

What is being done about it ? The Advisory Committee, set 
up under s. 13 of the Legal Aid and Advice Act, 1949, to advise 
the Lord Chancellor on questions relating to Pt. I of the Act, 
in each of its four reports has stressed the need to bring into 
force those parts of the Act which make up the Legal Advice 
Scheme. It considers that the present truncated scheme can 
never be satisfactory while it remains in isolation. In its Third 
Report the Advisory Committee said: “‘ We wish to reiterate 
that the position of those who require legal advice is worse 
now than it was when the Rushcliffe Committee reported in 
1945 and is steadily deteriorating. The enactment of the 
Legal Aid and Advice Act, 1949, unexpectedly followed by the 
prolonged failure to implement its sections relating to legal 


Mr. Chalton Hubbard, J.P., solicitor, Honorary Freeman and 
former Mayor of the borough of Southend, left £51,943 (£50,648 
net). 


advice, has indeed aggravated the position. Many of those 
who, by their services and contributions, maintained the legal 
advice centres existing before 1949, have ceased to help, in 
the reasonable belief that advice was about to be provided 
under the Act. The admirable organisations which still render 
this important service have no security of tenure and are 
financially living from hand to mouth as far as legal advice is 
concerned. We earnestly hope that those local authorities 
which have continued to subsidise these organisations will still 
do so and that more local authorities will make grants. We 
venture to suggest that consideration should be given to the 
possibility of making grants from Government funds to legal 
advice centres, to tide over the period until the full scheme 
provided for by the Act is put into force.’’ The Fourth Report, 
issued in November, 1954, sounds a more urgent note. ‘‘ Since 
we last reported, reiterating our views that the Legal Advice 
Scheme should be brought into force as soon as possible, the 
Landlord and Tenant Act and the Housing Repairs and Kents 
Act have been passed. Both these Acts involve the public in 
legal matters of the greatest complexity, and failure to appre 
ciate the provisions of the Acts may have the most serious 
consequences. As a result of the Acts, legal proceedings will 
frequently be brought in the county court in which many 
parties will be unable to afford legal representatives in matters 
in which it will be almost impossible for the litigant to do 
justice to his casein person. In these circumstances, we cannot 
but think that the Government must be giving very anxious 
consideration to the question whether they can continue to 
deny the facilities of legal advice and legal aid in the county 
court to the poorer class of litigants. We would add whatever 
weight our views may possess to the growing volume of 
opinion that these facilities should be made available without 
further delay. We are more convinced than ever that the 
provision of legal advice, already authorised by the Legal Aid 
and Advice Act, 1949, is urgently required.”’ 

What consideration has the Government been giving to the 
question ? The County Courts Act, 1955, which received the 
Royal Assent on the 27th July, 1955, extends the amount by 
reference to which the jurisdiction of the county court is 
limited to £400. These provisions are to “‘ come into force on 
such day as may be appointed by order of the Lord Chancellor 
made by statutory instrument ”’ (s. 8) and an order has just 
been made fixing Ist January, 1956, for the purpose. 
Simultaneously, the Lord Chancellor has made the appropriate 
order under the Legal Aid and Advice Act, 1949, making legal 
aid available in all types of county court proceedings covered 
by that Act. 

So much for legal aid. What about legal advice? The 
most recent statement by the Government is to be found in a 
reply to a written question in the House of Commons on 
llth July, 1955, when the Attorney-General said: ‘‘ The 
economic situation has not so far permitted the introduction 
of the legal advice scheme for which provision is made by 
s. 7 of the Legal Aid and Advice Act, 1949. I cannot yet say 
when the section will be brought into force, but it will not be 
possible to introduce the scheme before legal aid is made 
available in the county courts.”’ 

The uncertainty implicit in such an answer is heart-rending 
Can the Government not see now that Charity is not enough ? 

Poor MAn’s LAWYER 
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JOINT PROPERTY AND ESTATE DUTY 


Ir isa very common practice indeed for people to take property 
in the joint names of themselves and another, that other being 
often the spouse or child. Frequently this course is adopted 
with a general and somewhat undefined notion that it will 
have some advantages in the field of taxation and particularly 
with the notion that it may effect a saving of estate duty. 
A remarkable example of a transaction actuated by such 
motives is to be found in Mckvoy v. Belfast Banking Co., 
Lid. |1935) A.C. 24, where Lord Warrington, at pp. 47, 48, 
observes that 
‘““ People seem to have had a vague notion . . . that the 
outward form would possibly succeed in the evasion of 
duty which would not be illegal.’’ 
In fact the liability for estate duty upon joint property rests 
upon no less than four different charging provisions, the 
application of one of which is tempered by a well-settled 
extra-statutory concession, but, as is well known, the liability 
for estate duty depends upon the ownership of the beneficial 
interests in the property concerned and before one can begin 
to apply the estate duty charging provisions it is necessary 
in any given case to ascertain precisely what are the beneficial 
limitations which have been brought about by the transfer 
of property into joint names. Frequently those limitations 
are not quite what might be expected at first sight. 


ASCERTAINMENT OF BENEFICIAL INTERESTS 
EXPRESS PROVISION 

If the beneficial interests of the joint owners are expressly 
specified in, or contemporaneously with, the conveyance 
or transfer of the property to them then one need look no 
further and there is no room for the application of any 
presumptions. Thus if property is conveyed to A and B 
as joint tenants upon trust for sale and to hold the proceeds 
of sale and the rents and profits until sale upon trust for 
themselves as tenants in common in equal shares or as tenants 
in common as to one-quarter and three-quarters or as joint 
tenants or in any other proportion as may be specified then, 
on the death of either party, his beneficial interest in the 
property will be exactly as specified in the conveyance. In 
the case of land any such declaration as to the beneficial 
interests must, by the Law of Property Act, 1925, s. 53, be in 
writing but there is no reason why provisions as to beneficial 
interests should come on to the title : if it is desired that they 
should not then the property can be conveyed to A and B 
upon the usual trusts for sale and to hold the proceeds upon 
the trusts declared by a trust deed of even date with the 
conveyance ; the beneficial interests can be set out in that 
trust deed, which will form no part of the title to the legal 
estate. In the case of pure personalty there is no statutory 
provision that the statement of the beneficial interests should 
be in writing, but it is clearly desirable that it should in fact 
be SO expressed. 

In practice it is often found that beneficial interests are 
stated where there is a conveyance of land but not where there 
is a transfer of pure personalty. In fact, it is highly desirable 
from every point of view that whenever property, land or 
otherwise, is taken in joint names there should be a con- 
temporaneous written statement of the nature and extent 
of the beneficial interests. 


ASCERTAINMENT OF BENEFICIAL INTERESTS 
No ExpREss PROVISION 
If the beneficial interests are not expressly declared it 
will be necessary to ascertain them from such evidence as 


may be available and admissible and by the application to the 
facts of the doctrine of resulting trust and of the presumption 
of advancement, either of which may be displaced by evidence 
of a contrary intention. In practice it often happens that 
the principle of the resulting trust, the presumption of advance- 
ment and the evidence of contrary intention produce, as it 
were, a three-cornered fight. If the evidence of intention is 
sufficiently cogent it will prevail, failing that the presumption 
of advancement may operate, failing all else the resulting trust. 
Resulting Trust 

Where the beneficial interests are not expressed then 
prima facie the property is held on resulting trust for the 
owners in proportion as they provided the property or its 
purchase price, so that if property is provided by A and put 
into the names of A and B the beneficial interest in that 
property, subject to what is said below, is owned entirely 
by A. If A and B provide the property, or the purchase 
price, equally the beneficial interests are equal. If A provides 
one-quarter and B provides three-quarters then the property 
will be held as to three-quarters for B and as to one-quarter 
for A. To this general principle there is an exception. If the 
property in question consists of money advanced on mortgage 
there is a presumption of tenancy in common no matter in 
what proportion the moneys were provided (see Robinson v. 
Preston (1858), 4 K. & J. 505). It is furthermore to be observed 
that in considering how the purchase money was provided 
one must have regard to the beneficial ownership of that 
money. If A and B apparently provide money equally but 
B’s share comes from money which he holds upon trust for 
A then the beneficial interest in the property is entirely 
that of A. This principle, which might not seem to be of 
very general application, may apply very often in the case of 
a purchase by husband and wife: if the wife’s apparent 
contribution to the purchase price is provided out of, say, 
savings from a house-keeping allowance, the whole of the 
joint property will belong to the husband unless the wife can 
rely upon the presumption of advancement. 

Presumption of Advancement 

Where property is put by a husband into the names of his 
wife or of his children, but not where property is put by a 
wife into the name of her husband or her children, the resulting 
trust is displaced by the presumption of advancement and in 
many cases in practice this presumption will prevail to settle 
the beneficial interests. 

Whilst the presumption applies both to land, whether 
freehold or leasehold, on the one hand and to pure personalty 
on the other yet its application is not the same in both cases. 
Where the presumption of advancement operates upon land, 
whether realty or leasehold, the donee, in the absence of 
evidence of intention to the contrary, is presumed to take an 
immediate interest in the property becoming a true beneficial 
joint tenant (see Dunbar v. Dunbar {1909)] 2 Ch. 639), but 
where the presumption is applied to pure personalty the 
advancement normally operates only as from the death of 
the advancing husband or parent so that in the absence of 
evidence to the contrary the donor is presumed to be entitled 
during his life to the possession and ownership of the whole 
property (see Re Eykyn’s Trusts (1877), 6 Ch. D. 115 ; Re Hood 

1923} 1 Ir. R. 109). 
Contrary Intention 

Where there is no presumption of advancement the 

resulting trust in favour of him who provided the property 
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can be rebutted by evidence of an intention to make a gift 
existing at the time of the transfer. In particular where 
there has been a transfer of property by a mother into the 
joint names of herself and her children, whilst there is no 
presumption of advancement, it does not take very strong 
evidence to oust the resulting trust and to establish a positive 
intention to benefit the children (see Re De Visme (1863), 
2 De G.J. & S. 17, and Bennet v. Bennet (1879), 10 Ch. D. 474), 
but of course all such cases must turn upon their own facts 
and evidence. Where such a contrary intention prevails so 
ousting the resulting trust it will operate in a similar manner 
to the presumption of advancement. That is to say, if the 
property is pure personalty it will be presumed, again in 
the absence of evidence to the contrary, that the donor 
intended to enjoy the income of the property during his 
life and that the donee’s interest was merely to succeed to 
the capital if and in the event that he survived the donor 
(see Fowkes v. Pascoe (1875), L.R. 10 Ch. 343, and Standing 
v. Bowring (1885), 31 Ch. D. 282). On the other hand if 
the property is land the donee will take an immediate true 
joint tenancy. 

Just as evidence of contrary intention is admissible to 
oust the resulting trust and establish a gift, so evidence of 
contrary intention is admissible to oust the presumption of 
advancement and re-establish the applicability of the resulting 
trust. Sucha case was Shephard v. Cartwright {1955} A.C. 431, 
where it was sought to adduce evidence of one sort and 
another to rebut the presumption of advancement in respect 
of some very substantial gifts made by a father to his children. 
Most of the argument in that case was concerned with the 
admissibility or otherwise of certain acts and declarations 
subsequent to the date of the alleged gifts. It was held 
(see per Viscount Simonds, at p. 448) that where property 
has been transferred by a father into the name of his children 
the onus of showing that it was not a gift rests upon him or 
his personal representatives and the case decided that whilst 
all acts and declarations of the parties contemporaneous 
with the transaction which is being investigated are admis- 
sible either for or against the party who did the act or made 
the declaration, yet subsequent acts and declarations are 
not admissible except as against the party doing or making 
them. Furthermore, it was decided that subsequent acts 
and declarations are not acceptable evidence unless it can be 
shown that the persons doing or making them were fully 
cognizant of the facts. 

Evidence of contrary intention may be adduced not only 
to rebut on the one hand a resulting trust or on the other 
hand a presumption of advancement, but it may also be 
adduced to show, where there is a gift of personalty, that the 
intention of the donor was that the donee should, as would 
have been presumed in the case of a gift of realty, take an 
immediate joint tenancy. Unless there has been some form 
of express declaration, in which case it settles the matter 
at once, there is not likely to be very much contemporaneous 
evidence upon this topic and usually an immediate joint 
tenancy, in the case of personalty, must be established by 
evidence of the subsequent acts of the donor against his 
interest. Thus if it can be shown that the donor regularly 
accounted for a share of the income arising from the property 
and paid it to the donee for his or her own use and benefit 
it would go far to show the intention to create an immediate 
joint tenancy, but if the income was not paid over to the 
other party for his or her own use or benefit, but was, for 
example, paid to the donor's wife for the discharge of house- 
hold debts or the like, there would be no evidence at all 
inconsistent with the ordinary presumption in the case of 
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personalty that the donee is to take beneficially only after 
the death of the donor. 


Banking Accounts 

In principle the joint banking account is on no different 
footing to any other joint property, but in husband and wife 
cases where, as in Marshal v. Crutwell (1875), L.R. 20 Eq. 328, 
all the moneys were provided by the husband it may be held 
that the account was placed in joint names for convenience 
only and that the presumption of advancement which would 
otherwise operate is ousted. On the other hand, there are 
also cases such as Jones v. Maynard (1951] Ch. 572, where a 
banking account in the name of the husband was fed by both 
husband and wife and it was held that the true intention of 


the parties must have been to pool their resources so that the 


husband, on the dissolution of the marriage, must be regarded 
as holding the then balance of the account and investments 
which had been purchased out of the account as to one-! 


half 
thereof upon trust for the wife. 


Summary 

It will be apparent from what has gone before that in 
ascertaining the beneficial interests in any property held in 
joint names regard must be had both to the relationship of the 
parties and to all the circumstances surrounding the transac 
tion by which it was put into those joint names, and, it may 
well be, to the manner in which the property, or the incom 
from the property, has been dealt with in the intervening 
period. The following summary of some of the cases more 
commonly met with must therefore be regarded as nothing 
more than prima facie rules the application of which may be 
ousted by the circumstances of each case. 

Property in the joint names of strangers—resulting trust 
in the proportions in which the property or its purchase 
money was contributed. 

Land in the joint names of husband and wife provided by 
the husband—immediate joint tenancy so that the wife is 
entitled to half the income during the remainder of th 
husband's life and to succeed to the whole on his predeceasing 
her. 

Pure personalty in the joint names of husband and wife 
provided by the husband 
contrary the husband remains entitled to the whole income and 
enjoyment of the property during his life and the wife i 
entitled to succeed to it on his predeceasing her. 

Land or personal property in the joint names of a father and 
his child or children provided by the father are mutatis 
mutandis in the same position as land or pure personalty 
held in the joint names of husband and wife and provided 
by the husband. 

Property in the joint names of wife and husband provided 
by the wife—remains in the beneficial ownership of the wife 
in the absence of evidence to the contrary. 

Property in the joint names of mother and her child o1 
children provided by the mother—-prima facie in the beneficial 
ownership of the mother but not very much evidence will be 
required to show an intention that they should be a gift to the 
children, in which case the position will be the same as if the 
property, whether land or pure personalty, had been provided 


by the father in the joint names of himself and his children 


in the absence of evidence to the 


THE CHARGING PROVISIONS 
Where property has been provided by the deceased and 
put into joint names and where the presumption of advance 
ment operates or where the resulting trust is excluded by 
evidence of an intention to make a gift, then there is an 
element of bounty from the deceased to the other person 
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concerned, and if the donor should die within five years 
of the original transaction then that part of the property 
which the donee takes as a gift is chargeable as a gift inter 
vivos under the Customs and Inland Revenue Act, 1881, 
s. 38 (2) (a), as amended by the Customs and Inland Revenue 
Act, 1889, s. 11 (1), and incorporated into the Finance Act, 
1894, by s. 2 (1) (c) thereof. Such a charge will attach only 
to that interest in the property which the donee takes as a 
gift: that part which he does not so take as a gift remains 
the property of the donor and so will itself be chargeable 
under one provision or another. It follows, therefore, that 
under one charging provision or another the whole of such 
property will be charged with estate duty on the death of the 
donor within five years. If the donor survives five years the 
retention by him of some share in the property will not 
constitute a reservation of benefit guoad that part of the 
property which the donee takes as a gift and so once five years 
have elapsed one can ignore the provisions charging duty upon 
gifts inter vivos and proceed to consider the other charging 
provisions which may impose duty upon joint property. 

Where at the date of his death the deceased owned any 
property as a beneficial tenant in common, his share or interest 
as such will pass on his death under the Finance Act, 1894, 
s. 1. If the underlying property ts personalty, whether lease- 
hold land or not, then, of course, there can be no question 
but that it will pass as personalty so that duty thereon will 
be payable upon the grant of probate and, in the absence of 
any express provisions to the contrary in the will, such duty 
will be a testamentary expense and will fall upon residue. 
If, however, the underlying property is realty, it will, since 
the Law of Property Act, 1925, be held by the joint owners 
as joint tenants upon trust for sale and the beneficial tenancy 
in common will attach to the proceeds of sale only, and 
whether the deceased's interest will pass as realty or personalty 
will depend upon the form of the conveyance. If the land 
is held upon an express binding trust for sale, then there is 
an equitable conversion and what passes is personalty (see 
A.-G. v. Hubbuck (1884), 13 O.B.D. 275; Re 
1908 2 Ch. 675). It is common conveyancing practice to-day 
to convey land to two or more persons jointly upon express 
trust for sale because one can then conveniently confer upon 
the trustees extended powers of mortgaging, etc., and 
accordingly in very many cases the deceased's share will pass 
as personalty. Sometimes, however, there may be land 
which was held by co-owners jointly before 1926, so that 
their present legal rights were brought about by the tran- 
sitional provisions of the Law of Property Act, 1925, or it 
may be that since 1925 land has been conveyed to two or 
more persons jointly in such manner that the Law of Property 
Act, 1925, is left to bring their interests into conformity with 
the present real property law. The Law of Property Act, 
1925, s. 16 (4), provides that nothing in that Act should alter 
any duty payable in respect of land, so that the statutory 
trusts for sale imposed by s. 34 and s. 36, ibid., do not affect 
a conversion for estate duty purposes with the result that the 
land will pass as realty and will, in the absence of provisions 
in the will to the contrary, fall to bear its own duty, and such 
duty will not be payable until the anniversary of the death 
and may be paid by instalments. 


Grimthor pe 


Where the deceased at the date of his death was a beneficial 
joint tenant of any property his interest will be chargeable 
either under the Finance Act, 1894, s. 2 (1) (a), on the footing 
that he was competent to dispose of it by severing and 
converting himself into a beneficial tenant in common or 
alternatively under the Finance Act, 1894, s. 2 (1) (c), as an 
interest ceasing on his death, and there does not seem to be 
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anything to choose between the two heads of charge. It will 
be seen that in the relatively simple case where the beneficial 
interests in the property are determined by reference to the 
resulting trusts no great difficulty arises so long as care is 
taken to distinguish between realty and personalty for estate 
duty purposes. In effect duty is payable by the deceased 
under one provision or another upon the beneficial interest 
which he enjoyed at his death. 

Unfortunately matters are not so simple where, by reason 
of a presumption of advancement or other evidence leading 
in the same direction, there is seen to have been an element of 
gift from one of the co-owners to the other or others. It is so 
because the Finance Act, 1894, s. 2 (1) (c), incorporates the 
Customs and Inland Revenue Act, 1881, s. 38 (2) (b), which 
is a charging provision of a very wide nature whose application 
is in practice mitigated by concession. It is convenient, 
before considering the effect of that section as enacted and 
as it is in practice applied, to see what the charge for estate 
duty would be in its absence in the common case of property 
provided by the husband and put into the joint names of 
himself and his wife. 

If the property were land then in the absence of contrary 
evidence the presumption of advancement would operate 
so as to make the wife an immediate joint tenant. Once 
five years had elapsed there would be no charge as upon a gift 
inter vivos and on the death of either party duty would be 
payable upon a moiety of the property. If however the 
property were pure personalty rather than land the 
presumption of advancement, in the absence of evidence 
showing a contrary intention, would only operate as from 
the death of the husband. He would have been entitled to 
the income of and enjoyment of the property until his death 
and so notwithstanding that the property was in joint names 
the whole would be chargeable with duty on his death in the 
lifetime of the wife, but nothing would be chargeable on the 
wife’s death in the lifetime of the husband. If there was 
evidence that she had been constituted an immediate joint 
tenant entitled as of right to an equal share in the income and 
enjoyment of the property then the case would be the same 
as if the property had been land. If the property had been 
provided by the wife then there would be no presumption of 
advancement and the whole would be chargeable on her death 
during her husband’s Jifetime and there would be no charge on 
the husband’s death during her lifetime. 

Such is the position in the absence of the Customs and 
Inland Revenue Act, 1881, s. 38 (2) (6). That provides that 
where the deceased has at any time before his death been 
absolutely entitled to property or to the moneys wherewith 
property was purchased and where he has voluntarily placed 
such property in the name of himself and another then, if 
any part (however large or small a part), of the beneficial 
interest passes by survivorship on his death the whole of the 
property is chargeable. It will be observed that if this 
provision were applied according to its terms the whole of 
the property would be chargeable in almost every husband 
and wife or parent and child case notwithstanding that the 
donor more than five years before his death divested himself 
of all interest in a part of the property. 

In fact by concession the provision is applied in the following 
manner: (a) Where the property is freehold or leasehold 
land provided more than five years previously by the deceased, 
the Crown, having regard to the immediate joint tenancy 
created by the presumption of advancement or by the 
evidence of intention to make a gift, claims duty only on 
one moiety on the death of either party. (b) Where the 
property is pure personalty, the Crown claims duty on the 
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whole of the property on the death of the donor within the 
lifetime of the donee, but claims nothing on the death of the 
donee during the lifetime of the donor. If, however, it can 
be shown that the income of an appropriate part of the 
property was, during the joint lives, separately enjoyed by 
the survivor as a legally enforceable right, which is, as has 
been mentioned above, evidence of intention to create an 
immediate joint tenancy, the provision is applied to pure 
personalty in the same manner as it is applied to freehold or 
leasehold land. 

It will be seen that a conveyance by a husband of land 
into the name of himself and his wife or into the name of 
himself and his children will, if he survives five years, operate 
to ensure that only half of the property passes on his death 
at the expense of producing a charge upon the other half 
on the death of the other party during his life. Where pure 
personalty is provided by a husband in the joint names of 
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himself and his wife there is no saving of duty on his death ; 
on the other hand no duty is payable on the death of the 
party during the life of the donor unless it can be shown that 
an immediate joint tenancy was created and that the 
possession and enjoyment of that part of the property which 
was to be given away was lona fide assumed by the done 

immediately on the creation of the gift and thenceforth 
retained to the entire exclusion of the donor. In fact this 
can sometimes be proved by a course of dealing, that is to 
say by the fact that the husband has always accounted to 


the wife or children for the income, but it is highly undesirabk 


to be placed in the position of having to establish such a 
course of dealing to the satisfaction of the Crown, and it 1 

therefore, desirable in such cases that the precise beneficial 
interests be declared by a contemporaneous document and 


that care be taken to see that that document is in fact acted 


upon. . ‘ 
G. B.G. 


RATING OF PREMISES USED FOR RELIGIOUS AND 
CHARITABLE PURPOSES 


Botu s. 7 of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, exempting places of religious worship 
from liability to be rated, and s. 8 of that Act, restricting 
rates payable by charitable and other organisations to a level 
based on the rates payable in 1955-56, will have effect only 
as from Ist April next (ss. 7 (1), 8 (2)). But churches and 
chapels and other premises “ exclusively appropriated to 
public religious worship ’’ will continue to be exempt under 
the Poor Rate Exemption Act, 1833, so far as covered by 
that Act. 

Section 7 of the Act, exempting places of religious worship, 
had its origin in the oldest rating exemption. specifically 
bestowed by a statute (the Poor Rate Exemption Act, 1833), 
and it was in fact re-enacted in the 1955 Act in order to 
incorporate two important amendments, removing the 
requirement that premises should be exclusively appropriated 
to public religious worship and extending the exemption to 
church and chapel halls. 


PLACES OF PUBLIC RELIGIOUS WORSHIP 

No hereditament to which s. 7 applies will be liable to be 
rated after the Ist April next (s. 7 (1)), and the Poor Rate 
Exemption Act, 1833, is repealed as from that date (s. 7 (4)). 
There is one qualification to this exemption (infra). The 
hereditaments to which the section applies are of two classes: 
places of public religious worship and church and chapel 
halls. 

Places of public religious worship comprise, firstly, such 
places belonging to the Church of England or to the Church 
in Wales within the meaning of the Welsh Church Act, 1914 
(which disestablished the Church of England so far as 
extending to and existing in Wales). Little difficulty should 
arise in determining what hereditaments come within this 
class. These hereditaments include also, however, any places 
which are for the time being certified 


” 


of religious worship “* 
as required by law as places of religious worship. 

To qualify under this heading premises must apparently 
be a hereditament, since the subsection expressly applies 
only to hereditaments. A hereditament is property in 
separate occupation and requiring on that account to be 
separately assessed. There may therefore be difficulties if 
the place for which exemption is claimed properly comprises 
part of a larger hereditament which is mainly or substantially 


used for other purposes. It would seem that in such cases 


the claim must be made either for the whole hereditament 
or not at all, and it may be impossible to say that the larger 
hereditament is a place of public religious worship. But 
where part of a larger hereditament is used for public religious 
worship only, there would seem to be good grounds fot 
treating that part as a separate hereditament. 


The premises must also be a place of public religious 


worship because the section applies to “ places of public 
religious worship . which are certified ’’ as such. <A 
private chapel will therefore not be exempt (Oxford Rat 
case (1857), 3 E. & B. 184). Moreover, if premises which 


have been accorded the exemption cease to be used for public 
religious worship the right to the exemption will cease 
simultaneously. 


A churchyard would seem not to be covered (N 


Manchester Overseers v. Winstanley (1908) 1 K.B. 835 

The final requisite is that the premises must be certified 
as required by law as a place of public religious worship. Thi 
Registrar-General’s certificate will generally be taken as 
conclusive of compliance with this rule. It would seem, 


however, that the premises certified must coincide with the 
hereditament for which the exemption is claimed. If any 
part is not covered by the certificate the claim will fail, unless 
it can be shown that the part the subject of the certificate 
in fact constitutes a separate hereditament and should be 
separately assessed. 

Once these hurdles are got over the exemption is automat 
and no question arises of whether the hereditament includes 
property which is not used for public religious worship, or is 
used, even mainly, for other than the purposes of religious 
worship. The words “ exclusively appropriated to public 
religious worship ’’ have disappeared from the statute book, 
and the old decisions in Brewis v. Hornsey Local Board (1890), 
55 J.P. 389; Cardiff Archdiocese Trustees v. Pontypridd 
Assessment Committee (1930), 12 R. & 1.T. 275 (part not used 
for public religious worship not exempted) ; and Rogers v. 
Parsons (1951), 44 R. & I.T. 213, 535; 22 D.R.A. 224, 230 
(exemption defeated by non-religious activities) will therefore 
not apply. The right to the exemption will rest simply on the 
three issues of fact: whether the property is a hereditament 
whether it is a place of public religious worship, and whether 
it is certified as such. 
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CuuRCH HALLS 


The second class of property entitled to exemption consists 
of church halls, chapel halls and similar buildings “ used in 
connection with any such place of public religious worship, 
and so used for the purposes of the organisation responsible 
for the conduct of public religious worship in that place.’’ 
The property must again be a separate hereditament. It 
must be used in connection with a place of public religious 
worship, which means, not that the premises must necessarily 
be close together, though proximity is naturally a help, but 
that there must be an association of functioning, so that, 
e.g., church or chapel affairs are dealt with in the building. 

Finally, the property must be so used for the purposes of 
the organisation responsible for the conduct of the public 
religious worship. This does not mean that that organisation 
must necessarily be the occupier of the building. It will 
apparently suffice if the hereditament is used by the 
organisation, provided (it would seem) the use is such that 
the building can reasonably be regarded as the church hall 
or chapel hall of the particular church or chapel. 

As in the case of a church or chapel itself, once compliance 
with the terms of the section is established the building will 
be exempt and use for other purposes will not defeat the 
exemption. Even use by some outside person or body will 
not have that effect, provided there is nothing in the way of 
a letting or licence for which a payment is made. 

There will be cases, of course, in which the church or chapel 
or other place of public religious worship with the hall or 
other building forms a single rateable hereditament. Such a 
hereditament is expressly covered by a special clause in 
The effect of this clause is virtually that a place of 
public religious worship will be exempt along with any building 
in the same curtilage used in connection with it and used for 
the purposes of the organisation. The implication is that it 
will not be exempt if that other building is not so used unless 
it ought to be separately assessed. This bears out the 
interpretation of the section given. 


a. 6 Ay 


REMEDY 
The remedy of the ratepayer denied the exemption is by 
proceedings in respect of the valuation list. A proposal must 
be made for the alteration of the valuation list by deleting 
the values in the value columns. The proposal goes to the 
valuation officer and will become an appeal to be heard by a 
local valuation court. 


THE EXEMPTION DEFEATED 

It may happen that the place of public religious worship, 
or a church or chapel hall or similar building, or a part of 
either, is let for some non-exempting purpose, either on a 
tenancy or by licence. In such event, provided a payment 
accrued due in consideration of the lettings or licences, the 
exemption will be lost in the following year, commencing on 
the Ist April. But a gross value will only be ascribed to the 
hereditament if the average annual amount of the payments 
(over a period not specified) exceeds the average annual 
amount of the expenses attributable to the lettings or licences. 
Moreover, any gross value falling to be ascribed to the 
hereditament will be assessed by reference only to the excess 
of the payments over those expenses (s. 7 (3)). 

No precise method of arriving at the gross value is 
prescribed. But it would seem that the question to be 
determined is the rent at which the hereditament might 
reasonably be expected to let on the assumption that its 
earning capacity was represented by that surplus. The 
true issue is how far that surplus can be regarded as reflecting 
the rental value of the hereditament and how far some 


SOLICITORS’ 


JOURNAL December 10, 1955 


allowance must be made therefrom to tempt the hypothetical 
tenant to take a tenancy. The answer may be wrapped up to 
a certain extent with how far one can take into account as 
hypothetical tenant an organisation which would apply the 
surplus receipts wholly in discharge of rent, in order to be 
able to use the hereditament during its unoccupied time for 
A rent collector might 
alternatively be looked at as hypothetical tenant, using his 
staff to effect the lettings in return for a limited commission 
on turnover. 


the organisation’s own purposes. 


CHARITABLE AND SIMILAR ORGANISATIONS ° 


Hereditaments entitled to the privilege conferred by s. 8 
of the 1955 Act are defined at length, and the definitions are 
necessarily new. Two classes of hereditament are specifically 
excluded (s. 8 (1) proviso): (1) Any hereditament to which 
s. 7 of the Act applies (places of public religious worship, 
etc.). At first sight, it might seem unnecessary to provide 
that a wholly exempted hereditament should not be accorded 
a rating privilege which would normally merely restrict 
rates recoverable. In the event of a highly profitable letting, 
however, a parish hall might be given a very heavy assess- 
ment, and the effect of this provision is that the occupiers 
could not rely on s. 8 to obtain a reduction of rates. (2) Any 
hereditament occupied by an authority having power to 
levy a rate within the meaning of the Local Loans Act, 1875. 
“ Rate ’’ is defined in s. 34 of that Act as follows: ‘‘ A ‘ rate’ 
means a rate the proceeds of which are applicable to public 
local purposes and leviable on the basis of an assessment 
in respect of property, and includes any sum which, though 
obtained in the first instance by a precept, certificate or other 
document requiring payment from some authority or officer, 
is or can be ultimately raised out of a rate; and the levy of 
a rate includes the issue and enforcement of any such precept, 
certificate or document as aforesaid.’’ This is quite a standard 
form of definition of a rate and it applies now particularly 
to the general rate under s. 2 (1) of the Rating and Valuation 
Act, 1925, and in London under s. 10 (2) of the London 
Government Act, 1899. The authorities mainly affected 
are thus the rating authorities, i.e., the county and non- 
county borough, urban district and rural district councils 
in the provinces and the metropolitan borough councils in 
London, with county councils precepting on them. But any 
precepting authority’ will also be excluded. 

Three classes of rateable hereditament are accorded the 
privileges of the section. An examination of them suggests 
that they are not necessarily mutually exclusive, so that it is 
quite possible that a hereditament will qualify twice. They 
comprise hereditaments occupied by charitable and similar 
organisations, almshouses and playing fields. 

(1) Charitable and similar organisations. The exact 
definition of the first class of hereditament is: ‘‘ Any heredita- 
ment occupied for the purpcses of an organisation (whether 
corporate or unincorporate) which is not established or 
conducted for profit and whose main objects are charitable 
or are otherwise concerned with the advancement of religion, 
education or social welfare.’’ Two main requirements are 
postulated. The hereditament must be occupied for the 
purposes of the organisation concerned. In most cases this 
will mean that the organisation must itself be the rateable 
occupier, and it may not suffice if it merely uses the property 
as a licensee, e.g., by permission of the true occupier. In 
such case that occupier may remain rateable in full. There 
are likely to be cases, however, in which a hereditament is 
plainly occupied for the purposes of an organisation, but 
owing to the terms of the arrangement between it and the 
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owner the owner remains in law the rateable occupier. An 
instance would be premises provided by a firm for the social 
welfare of its employees and used exclusively by an organisa- 
tion among them. There would seem to be ground for 
treating such a case as coming within the section. 


Secondly, the organisation must comply in all respects 
with the requirements of the definition. These requirements 
would seem to be three in number. There must be an 
‘‘ organisation.’’ That organisation must not be established 
or conducted for profit. And its main objects must be 
charitable or otherwise concerned with the advancement of 
religion, education or social welfare. 

(a) An organisation. The term “ organisation’’ is not 
defined and has apparently not been the subject of judicial 
interpretation. The appropriate definition in the Oxford 
English Dictionary would seem to be: “‘ an organised body, 
system or society.’’ Use of the word in conjunction with 
the words ‘‘ corporate or unincorporate,’’ ‘‘ established and 
conducted,’’ and ‘‘ whose objects’’ would seem to point 
clearly to a body as opposed to an individual. The question 
of when an association of two or more persons becomes an 
organisation for this purpose may not arise often, but a 
useful criterion might be whether it acts as a body instead of 
as a group of individuals. A club or society would seem 
to be covered. A corporate organisation, of course, would 
include a body incorporated under the Companies Acts or 
by charter or statute. 


(6) Not established or conducted for profit. The word 
“established ’’ would seem to be used in contradistinction 
to ‘‘conducted.’’ Thus it may be that an organisation is 
established for profit by the terms of its constitution, but 
has ceased to be so conducted. So long as the constitution 
continues in its original form it would seem to debar a claim 
for relief under the section. On the other hand, it may be 
that the constitution does not disclose any purpose of making 
a profit, but a profit is in fact made. Again the organisation 
would seem to be excluded. It would seem that the require- 
ments imposed by both words must be complied with. What 
is meant by “ profit’ is a matter of some difficulty. It has 
been said that it generally means the excess of returns over 
outlay, perhaps restricted in commercial agreements to such a 
profit as would appear in a profit and loss account (McClelland 
v. Hyde [1942] N.Ir. 1, 12). On this basis, an organisation 
which clearly cannot make a profit on its activities and was 
never intended to do so will not cease to be within the section 
merely because it deliberately organises particular functions 
with a view to making a profit which will reduce the deficiency 
on its general account. This is because the organisation 
itself must be shown to be established or conducted for 
profit and not merely any particular function for which it 
may be responsible. 

A difficulty may occur where funds must be found to 
discharge interest and capital repayments on loans outstanding. 
Much may depend on the circumstances of the case, but a 
useful test might be whether the loans came from the 
organisation, or the payments were made to its members, in 
which case a presumption of being conducted for profit might 
very easily arise. That might even be the position where 
the loans were made by and the payments to a third party, if 
they were so substantial a factor in the functioning of the 
organisation as to bring it within the category of being 
conducted for profit. 

(c) Objects. The objects involved will normally be the 
written objects where there are any, but they would probably 
not be confined thereto if wider objects were in fact pursued. 
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In the absence of written objects, objects can doubtless be 
deduced from activities actually pursued. An important 
point is that the ‘‘ main’’ objects must be charitable, etc., 
the word “ main”’ distinguishing the provision from the 
stringent requirements of the Scientific Societies Act, 1843 
(“ exclusively ’’ for the purposes of science, etc.), and under 
the Income Tax Act, 1952 (charitable purposes “ only ’’). 
A substantial second purpose, even if it is what is called 
collateral, will not defeat the claim, the validity of which will 
depend on the substantial objects of the organisation 
(determined, perhaps, on principles analogous to the primary 
purposes of user of a factory or workshop under s. 3 (1) proviso 
of the Rating and Valuation (Apportionment) Act, 1928), 
rather than on possible minor acts of disqualifying user which 
constitute such a problem for scientific societies. 


The word “ charitable ’’ in the qualifying objects no doubt 
has its legal meaning (covering relief of poverty, advancement 
of education, promotion of religion and various purposes of 
a public nature beneficial to the community: Income Tax 
Special Purposes Commissioner v. Pemsel {1891} A.C. 542), 
derived from the statute of Elizabeth I. ‘‘ Charitable 
purposes’’ have been exhaustively defined, and the one 
difference here is that they need only be the main and not 
the exclusive objects. 

The expression ‘‘or are otherwise coneerned with the 
advancement of religion, education or social welfare,’’ however, 
involves new law. The word “‘ otherwise’’ presumably 
brings in bodies whose main objects are not charitable but 
are in some other way concerned with the advancement of 
religion or education or social welfare. This is because 
education and religion are already charitable objects; they 
(and social welfare) need not constitute the main object. 
Perhaps it will suffice if the main object is quite distinct, 
but the means by which it is achieved involve the advance- 
ment of religion, education or social welfare or its effect is 
to foster such advancement. 

Religion and education already have a judicially prescribed 
significance, although it may be argued that the intention 
is to cover a wider field than that covered by charitable 
purposes. 

The words “ social welfare ’’ are different. ‘‘ Social welfare 
activities ’’ are defined in the Miners’ Welfare Act, 1952, 
s. 16, as ‘‘ activities concerned with the maintenance or 
improvement of the health, social well-being, recreation or 
conditions of living of ’’ the persons concerned. By reference 
they also include: ‘‘ The maintenance and operation of 
recreation grounds, institutes, clubs or camps, and the 
encouragement or organisation of sports, games, holidays or 
other social or cultural activities. The maintenance and 
operation of convalescent homes or ambulances, or the 
assistance of the sick and disabled otherwise than by the 
provision of ’’ medical treatment centres, etc., in coal mines. 
‘‘The advancement of education or training other than 
vocational training or training for the coal mining industry.”’ 
This definition is obviously not binding for} the purposes of 
the 1955 Act, and it is in part inappropriate (in its references 
to the mining industry). But it gives a useful indication of 
what the Legislature must be deemed to have in mind. Though 
not defined together, both words are naturally given a meaning 
in the Shorter Oxford English Dictionary, and perhaps the 
composite meaning may be taken as the state or condition 
of doing or being well ; good fortune, happiness or well-being, 
pertaining or related to or connected with society (the 
community). Perhaps it will cover in general health-giving, 
recreational and cultural activities, but not commercial 
or industrial or political activities. 
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ALMSHOUSES AND PLAYING FIELDS 

(2) Almshouses. This class is defined as ‘‘ Any hereditament 
held upon trust for use as an almshouse.’’ To come 
under this heading it must be shown that the house is subject 
to a specific trust and, secondly, that under that trust it 
must be used as an almshouse. An almshouse is one provided 
for the relief of poor persons, who are not confined in this 
connection to the destitute but include, e.g., ladies in reduced 
circumstances (Mary Clark Home v. Anderson [1904] 2 K.B. 
645). 

(3) Playing fields. To come within this class of hereditament 
involves compliance with five requirements: (i) The here- 
ditament (a separate rateable hereditament is again involved 
as in all these cases) must be a playing field as defined, i.e., land 
used in the way indicated. ‘‘ Land’’ is probably used in 
contradistinction to buildings, so that neither buildings alone 
nor buildings with some land attached would seem to qualify 
(the words “‘ open air’’ which are used in the definition 
see infra—would seem to imply this). But it would hardly 
seem to be intended that land otherwise within the clause 
would lose the privilege merely because there are buildings 
on it which are used for qualifying purposes. (ii) The land 
must be used mainly or exclusively for the purposes of open- 
air games or open-air athletic sports. Subordinate user for 
other purposes will not disqualify, but a user of equal 
importance will. (iii) The field must be occupied “‘ for the 
purposes of a club, society or other organisation.’’ Again, 
this apparently does not involve actual occupation by the 
boly, provided the object of occupation is its purposes. 
Tin body must be something analogous to what is commonly 
understood by a club or society. (iv) The body must not 
be established or conducted for profit. (v) It must not make 
any charge for the admission of spectators to the playing field 
except on special occasions, e.g., it has been suggested, to 
raise funds for the purchase of new equipment. 


‘ 


THE PRIVILEGES GRANTED 

A hereditament falling within s. 8 may not be charged 
rates in 1956-57 in excess of those which it was charged in 
1955-56. In subsequent years, the rates which it may be 
charged will be the same proportion of the rates payable 
without the privilege in the year as it happened to be in 
1956-57 (s. 8 (2)). Thus the hereditament will be assessed 
at its full economic value in the new valuation lists. If the 
rates payable on that value at the rate in the £ fixed for 
1956-57 are £200, it will still be chargeable only with the 
rates paid on it in 1955-56, say £100. That is half the full 
rate charge, and accordingly in later years the hereditament 
will be chargeable at one-half the rate charge calculated on 
the same basis, 1.e., if the rate charge is increased to £220 
owing to a higher rate in the { or a reassessment, the amount 
payable will be one-half the £220, or £110. 

It may happen that the hereditament was structurally 
altered or otherwise affected in 1955-56 and its assessment 
increased or reduced with effect from the date of the altera- 
tions, etc. In such event, for the purposes of the new liability 
the rates for 1955-56 are recalculated as if the altered 
assessment had had effect throughout the year (Sched. V, 
para. 2). It may happen also that a similar alteration of the 
list is made in 1956-57. In such case, the rates for the period 
up to the date from which the alteration has effect are limited 
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to the rates attributable to the corresponding period in 1955-56, 
and the rates for the remainder of 1956-57 and for subsequent 
years are reduced in the same proportion (para. 3). Where 
a hereditament is within s. 8 for part only of 1956-57, the 
limitation of rates applies on this basis to that part of the 
rate period only (para. 5 (1)). And if it was within s. 8 for 
part only of 1955-56, a corresponding adjustment in the 
calculation is made (para. 5 (2)). Where rates are charged 
on a hereditament within s. 8 for part only of 1956-57, or 
any subsequent year, a proportionate limitation in the rates 
chargeable is to be made (s. 8 (5)). 

This privilege is granted as of right to the organisation, 
but it may be determined or modified by the rating authority 
by giving thirty-six months’ notice to the organisation 
(s. 8 (3)). This notice can only be given in respect of an 
organisation entitled to it in 1957-58 (owing to the wording 
of the enactment) and it has been suggested therefore that the 
notice can only be given at the end of 1956-57 or possibly 
at the beginning of 1957-58 (the Ist April on), and the notice 
must take effect at the end of a financial year (the 31st March). 
Modification of the privilege will take the form of a reduction 
in the proportion of the remission granted. 


The rating authority has power further to reduce or remit 
the rates on a hereditament within s. 8, even though it has 
already secured a limitation of its rates under the section (s. 8 (4)). 
This power is purely discretionary and the organisation can 
do nothing about it beyond applying for it to be exercised. 
The power might be exercised where for technical reasons 
s. 8 (2) does not operate, e.g., because the hereditament was 
never within the section in 1955-56. It is the Government’s 
intention to review the working of the section and rating 
authorities’ treatment of the organisation in due course 
with a view to introducing legislation of a more permanent 
character. 

REMEDIES 

There has been considerable discussion about the means 
available to organisations of enforcing their rights unde 
s. 8 (2). As the hereditaments will require to be assessed at 
their full value, proceedings in respect of the valuation list 
will be unavailing. It has been suggested that the prope 
course is to appeal against the rate, a procedure presenting 
certain technicalities and special difficulties. An appeal 
against a rate lies dnly in respect of matters appearing on 
the face of it, and if the Ministry of Housing and Local 
Government's view that the full rate charge should be entered 
and the remission given in collection is correct (as such an 
appeal might unfortunately establish it to be), there will b 
nothing against which to appeal. The best course would 
seem to be to claim the privilege from the rating authority, 
and if it is refused, to pay only the rates charged in 1955-56. 
If the rating authority then seeks to recover the full rates 
by applying to a court of summary jurisdiction for the issue 
of a distress warrant, the organisation can resist the applica 
tion on the ground that it is entitled to the privilege. This 
involves attendance before the court to argue the case. The 
court must refuse the warrant if it finds the organisation is 
within s. 8. Either party will be entitled to ask for a case 
to be stated for the opinion of the High Court, but there is 
no right of appeal beyond that. 


F. A. A. 





Mr. RONALD GARNER, assistant justice’s clerk at Brentford, 
has been appointed full-time Justice’s Clerk of the Calder and 
Todmorden Petty Sessional Divisions, in succession to Mr. C. Thain 
and Mr. J. O. Sagar, respectively. 


The new edition of Kemp’s Directory, published recently at 
£5 net, contains a special law section in which solicitors are listed 
in alphabetical order of towns. A special mention is made if 
the solicitors are commissioners for oaths. , 
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LEGAL AID IN MAGISTERIAL AND CRIMINAL 
PROCEEDINGS 


CIVIL CASES IN MAGISTRATES’ CouRTS 

At the time of writing there is no provision for any legal 
aid in civil matters before magistrates or before quarter sessions 
at all. Thus neither complainant nor defendant can obtain 
any legal aid at the cost of the State in any proceedings for 
maintenance of wife and children, affiliation orders, variation 
of maintenance and affiliation orders, cases under the Small 
Tenements Recovery Act, private street works matters, 
appeals under the Public Health Acts, town planning appeals, 
rates cases, or proceedings under the Employers and Workmen 
Act, 1875. Nor is there any legal aid for husbands and fathers 
who have fallen into arrear with payments under maintenance, 
guardianship or affiliation orders and are brought before the 
court with a view to their being imprisoned in default of 
payment. 

The only sources which can be approached are the magis- 
trates’ courts’ poor boxes, which are sometimes used to pay a 
small fee to a solicitor acting for a poor woman, and, 
occasionally, the National Assistance Board. In the Board’s 
annual report for 1951 (summarised at 116 J.P. News. 616) 
it was said that the Board had, during that year, assisted 
legal proceedings by deserted wives, but in the area in which 
this writer works the Board almost always leave such wives 
to take the proceedings themselves. 

The tort of maintenance would presumably apply in civil 
proceedings in magistrates’ courts as it does in other civil 
proceedings, but it is a good defence to proceedings for this tort 
that the person who gave the assistance was acting from 
motives of charity or was a near relation of the complainant or 
defendant, e.g., the parent of a deserted wife, or had a common 
interest with the assisted person in defending the’ proceedings, 
e.g., Where a local authority is making up a street under the 
Private Street Works Act and one frontager or future frontager 
is assisting another in an appeal against theauthority’s decision. 

When para. 3 of Sched. I to the Legal Aid and Advice 
Act, 1949, comes into operation legal aid will be grantable to 
both sides in proceedings before magistrates for or relating 
to an affiliation order, an order under the Summary Juris- 
diction (Separation and Maintenance) Acts, 1895 to 1949, 
proceedings under the Guardianship of Infants Acts, 1886 and 
1925, and proceedings under the Small Tenements Recovery 
Act, 1838. At the moment there is no indication when 
this paragraph will be brought into operation and, when it 
is in operation, there will still be no legal aid available in the 
other cases mentioned above. Appeals to the High Court 
by case stated from a magistrates’ court or quarter sessions 
and appeals under the Summary Jurisdiction (Separation 
and Maintenance) Acts and the Guardianship of Infants 
Acts to the High Court from a magistrates’ court may be 
legally aided pursuant to the Legal Aid and Advice Act, 
1949, s. 1. Application, as with other civil proceedings in 
the High Court, is made to the appropriate appeal com- 
mittee and the appellant may be assessed to pay a proportion 
of his costs. 

The practitioner would be well advised, where possible, to 
bring proceedings in the county court, where legal aid will 
soon be available, rather than in a magistrates’ court. 


CRIMINAL PROCEEDINGS 
There is no provision for legal aid as such on the ground 
of poverty to a prosecutor in a magistrates’ court. Where a 
defendant appeals to quarter sessions against a conviction 
by magistrates, the Summary Jurisdiction (Appeals) Act, 


1933, s. 2, as amended by the Criminal Justice Act, 1948, 
Sched. IX, enables either side to obtain legal aid at the appeal. 

On an appeal by case stated, legal aid is available to either 
side under the Legal Aid and Advice Act, 1949, s. 1, as these 
are proceedings in the High Court. The application is made 
to the appeal committee as with other proceedings of a civil 
nature in the High Court. 

The prosecutor may be reimbursed his costs and his witness 
costs under the Costs in Criminal Cases Act, 1952, ss. 1 and 5, 
both before the magistrates and at the trial on indictment. 
They would be payable from the funds of the county or county 
borough council concerned. It is not uncommon for private 
prosecutions to be taken and a notorious one was that brought 
by the relatives of Joan Woodhouse, who was murdered 
some years ago in Arundel Park ; the prosecutor in that case 
would have been entitled to his costs even though the accused 
was discharged by the magistrates, as no prima facie case 
had been found, but that is a matter for the magistrates or the 
judge or chairman of quarter sessions, if the case gets that far. 
The questions of costs generally is dealt with at 95 Sot. J. 475 
and 493, the 1952 Act having made no significant changes. 
The question of a prosecutor’s costs, however, seems to be a 
matter that is irrelevant to a charities issue for, taking the 
well-known definition of what a charity is, it could hardly 
be said that bringing a prosecution would be the advancement 
of education, although the way some courts carry on is said 
to be an education in itself. Nor, presumably, can it be 
said that a criminal prosecution in England and Wales is 
to the advancement of religion ; it is no doubt salutary to a 
man’s soul to be reminded of the authority of the temporal 
power, but the spiritual power seems to be much more remote 
in such matters and Dante did not, in his picture of the 
Inferno, include an English magistrates’ court or even a 
court of quarter sessions among the tortures of the damned. 
Again, to suggest that the fees of a prosecuting solicitor, 
however impecunious, go to the relief of a poor, old or impotent 
person is to invite an action for defamation and the suggestion 
will be dropped forthwith. 

Apart from legal aid, witnesses for the defence in an 
indictable case dealt with summarily or an indictable case 
tried on indictment can be granted their costs out of local 
funds under the Costs in Criminal Cases Act, 1952, ss. 1 and 5, 
as shown at 95 Sot. J. 475. They may be granted these 
costs whatever the result of the trial. They can also be 
granted under s. 5 of the same Act by examining justices 
who have discharged a defendant. By ss. 1 and 5, the other 
costs of the defence may also be granted if the court directs. 
The circumstances in which a defendant should be granted 
costs of his defence were indicated by the Court of Criminal 
Appeal on 24th March, 1952 (see 36 Cr. App. R. 13), and 
Lord Goddard, C.J., said that, while the discretion of the court 
is not in terms limited as to the cases in which a successful 
defendant is awarded costs, they should not be awarded 
as a matter of course to every defendant who is acquitted. 
They should be awarded in exceptional cases and every case 
should be considered on its merits. 


LEGAL AID IN TRIALS ON INDICTMENT 
By the Poor Prisoners’ Defence Act, 1930, a person com- 
mitted for trial, whose means are insufficient to enable him 
to obtain legal aid, may be granted a defence certificate by 
the committing justices upon his being committed for trial 
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or by the judge or chairman of the court at which he will 
be tried at any time after reading the depositions. The 
defence certificate shall be granted in cases of murder and 
may be granted in other cases if it appears, having regard 
to the circumstances of the case (including the nature of the 
defence, if any, which may have been set up), that it is 
desirable in the interests of justice that the defendant should 
have legal aid in the preparation and conduct of his defence. 
By the Legal Aid and Advice Act, 1949, s. 18 (1), if there is 
a doubt whether a person’s means are sufficient to enable 
him to obtain legal aid or whether it is desirable in the interests 
of justice that he should have it, the doubt shall be resolved 
Section 18 (1) is in force. 

The fees payable under a defence certificate are regulated 
by the Poor Prisoners’ Defence (Fees and Expenses) Regula- 
tions, 1953; a solicitor receives {4 14s. 6d. but the presiding 
judge may, after the conclusion of the trial, certify that the 
case was one of exceptional length or difficulty and increase 
the fee to such sum as he may direct, not exceeding £9. Where 
a trial has lasted more than two full days, the solicitor shall 
be allowed a daily fee in respect of every subsequent day not 
exceeding {2 16s. All these fees are subject to 50 per cent. 
increase pursuant to Ord. 65 of the Rules of the Supreme 
Court. The solicitor may also be allowed travelling expenses 
and other out of pocket expenses reasonably incurred. 


in favour of giving free legal aid. 


Counsel assigned under a defence certificate or who under- 
takes a defence at the request of the presiding judge may be 
allowed {£4 17s. or, if two counsel are instructed, not exceeding 
{8 2s. 6d. for leading counsel and {4 17s. for a junior. The 
presiding judge may, if the trial has lasted more than one full 
day, certify the case to have been of exceptional length or 
difficulty and increase the fee to an amount not exceeding 
£16 5s. for one counsel or, if there have been two counsel, 
not exceeding {24 7s. 6d. for leading counsel and {16 5s. 
for junior counsel. Where a trial has lasted more than two 
full days, counsel shall be allowed an additional fee for each 
subsequent day not exceeding {5 10s. or, in the case of leading 
counsel, {7 12s. More than one counsel will not be allowed 
under a defence certificate unless the committing justices or 
presiding judge or chairman have certified that the interests 
of justice require that the accused should have the assistance 
of two counsel. 


LEGAL AID IN MAGISTRATES’ COURTS 

By the Poor Prisoners’ Defence Act, 1930, magistrates who 
are trying a criminal case summarily or are hearing a case with 
a view to the defendant being committed for trial may grant 
a legal aid certificate to a defendant whose means appear to 
be insufficient to enable him to obtain legal aid. Section 18 (1) 
of the 1949 Act, cited above, applies to resolve doubts in the 
defendant’s favour and the magistrates must be satisfied 
that, in addition to the defendant’s poverty, he needs legal 
aid by reason of the gravity of the charge or of exceptional 
circumstances. A defendant granted legal aid is entitled to 
a solicitor and, when charged with murder and the justices 
think fit, to counsel. The above-mentioned regulations of 
1953 regulate the fees and a solicitor assigned under a legal 
aid certificate will receive {3 3s. and a further fee not exceeding 
£1 11s. 6d. in respect of every day on which the adjourned 
hearing takes place, other than an application merely to 
adjourn or relating to bail. Such fees are subject to the same 
increase of 50 per cent. The solicitor may also be allowed 
travelling expenses and reasonable out of pocket expenses. 

Counsel assigned under a legal aid certificate is entitled to 
a fee not exceeding {4 17s. and a further fee not exceeding 
{3 5s. 6d. in respect of every day on which the adjourned 
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hearing takes place (other than an application merely to 
adjourn or relating to bail) and, if he attends from a distance 
exceeding 20 miles measured in a straight line, a further fee 
not exceeding {1 14s. on the first occasion of his attendance 
and {1 11s. 6d. on each subsequent occasion. 

In respect of legal aid certificates, there is no power for 
the magistrates to increase these fees, however long o1 
difficult the case may be. 

By the Legal Aid and Advice Act, 1949, s. 19, the defendant 
may apply to the magistrates’ clerk prior to the hearing for 
legal aid by letter and, if his application is refused by the 
magistrates before whom the clerk places the letter prior 
to the hearing, he may still be granted a legal aid certificat: 
at the hearing. 


GENERAL CONSIDERATIONS AS TO GRANT OF LEGAL AID AND 
DEFENCE CERTIFICATES 

Firstly, the magistrates must consider the gravity of thi 
charge ; a charge can be grave not only from the point of 
view of the length of imprisonment inflictable but also from 
that of the consequences to the defendant. It is possible 
to imprison a driver who drives without third-party insuranc« 
but this is practically never done and such persons are 
generally fined ; however, there is also the additional punish 
ment of disqualification, which may be a very serious matter 
for a garage proprietor or taxi man and, from their point of 
view, the charge may be a grave one indeed. Again, an 
offence of indecency contrary to byelaws, e.g., indecent 
conduct with a woman in a park, can be punished only with 
a small fine, but the consequences of a conviction can be 
most serious to a man of standing such as a clergyman. It is 
submitted that, if magistrates granted legal aid in such 
circumstances, it is unlikely that there would, in fact, be 
any interference with their action even though it may not 
strictly be within the words “‘ gravity of the charge.’’ At any 
rate, it can be argued that it would be ‘ exceptional circum 
stances.”’ The latter term is wide indeed and there is no 
authoritative definition of what such circumstances are. 
A point of law could no doubt be included. 

The legal aid granted in a criminal case is absolutely free 
and the defendant has nothing at all to pay; there is no 
provision for part payment comparable to that under the Legal 
Aid and Advice Aet, 1949, save where that Act applies. 
It will apply, so that the appellant may be assessed to pay a 
proportion of his costs, where a defendant appeals to the 
High Court by case stated on a point of law against his 
conviction by magistrates or against the dismissal by quarter 
sessions of his appeal against such a conviction. In appeals 
to quarter sessions and to the Court of Criminal Appeal aid 
is free. 

The Lord Chief Justice has said that legal aid and defence 
certificates should not be granted indiscriminately and they 
should not be granted where there is no defence. Normally, 
a man who is going to plead guilty should not, on this ruling, 
have legal aid in any court, but it might be thought that he 
should be granted it where he cannot properly speak for 
himself because he is a stutterer. Often the best defenders for 
a man who is undefended and pleading guilty are the 
probation officer and the police officer who give his antecedents. 
It is the practice of some courts to inquire, before granting 
legal aid, whether the defendant has admitted to the police 
that he is guilty. 

It would seem that it is the defendant’s own means that 
must be considered and a rich father could, presumably, 
disown a son aged fourteen, so that the latter thus becomes 
entitled to legal aid when accused of some serious offence. 
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APPEALS 

By the Criminal Appeal Act, 1907, s. 10, the Court of 
Criminal Appeal may assign free legal aid to an appellant. 
Archbold, 33rd ed., p. 318, states that in such appeals a 
solicitor as well as counsel is seldom assigned and legal aid 
is very rarely granted for appeals against sentence. By the 
Costs in Criminal Cases Act, 1952, s. 3, the Court of Criminal 
Appeal may order the payment of the costs of a successful 
appellant from public funds and by s. 4 there is a like provision 
as to criminal appeals to the House of Lords. 

As stated above, legal aid may be granted to either side 
in a criminal appeal to quarter sessions and the fees are 
regulated by the Appeal Aid Certificates (Fees and Expenses) 
Rules, 1953. A solicitor shall be allowed a fee not exceeding 
(4 14s. 6d. and the recorder or chairman may certify the appeal 
to have been one of exceptional length or difficulty and increase 
the fee to a sum not exceeding £9. Such fees are subject to 
the 50 per cent. increase. The solicitor may also be 
allowed travelling expenses and reasonable out of pocket 
expenses. 

Counsel assigned on an appeal to quarter sessions is allowed 
a fee not exceeding {4 17s. and, if he attends from a distance 
exceeding 20 miles, measured in a straight line, for the sole 
purpose of appearing at the appeal and the court of quarter 
sessions is not in session for general purposes, a further fee 
not exceeding {1 14s. If the appeal has lasted more than 
one full day and the recorder or chairman certifies it to have 
been of exceptional length or difficulty, the fee may be increased 
to a sum not exceeding £16 5s. 

Where an appeal has been abandoned, the recorder or 
chairman can grant such fees as he thinks fit to the solicitor 
or counsel assigned, provided they do not exceed the fees 
mentioned above. 

The procedure for obtaining legal aid in .an appeal to 
quarter sessions is regulated by the Summary Jurisdiction 
Appeals) Act, 1933, s. 2, as amended by the Criminal Justice 
\ct, 1948, Sched. IX, and the Legal Aid and Advice Act, 
1949, s. 20. If the appellant or respondent has not sufficient 
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means to enable him to have legal aid at the hearing of the 


appeal, he may apply 
(1) In person to any magistrates’ court acting for the 
ame division as the one which convicted the appellant 
or by letter to the clerk to the magistrates for that division, 
which latter may be dealt with by 

magistrate ; or 
(2) Where his application to the magistrates has been 
ippeal 


application any 


unsuccessful, in person to the quarter sessions or it 
committee or by letter to the Clerk of the Peace, in which 
case it will be dealt with by the chairman of the committee 


or recorder prior to the hearing. Even where there ha 
been no previous application to the magistrates, a personal 
application may be granted at sessions if there were ace quate 


reasons for not making it. 

FEES FOR DEPOSITIONS AND NOTES OF EVIDENC! 
The fee for copy depositions chargeable by the magistrates’ 
a solicitor assigned under a defence certificate i 
Fees for depositions supplied 
ame rate and, 


clerk to 
14d. per folio of ninety words. 
on an appeal to quarter sessions are at the 
in fact, the charge of 14d. per folio of ninety 
depositions applies equally where the accused i 
at his own expense (Magistrates’ Courts Rules, 1952, r. 13 
It is not clear whether the same fee is chargeable for notes of 
evidence (as opposed to depositions) or whether the rate is 
4d. per folio of seventy-two words (see Magistrates’ 
Act, 1952, Sched. IV, and Appeal Aid Certificate (Fees and 
Expenses) Rules, 1953, r. 3). 

The defendant who has been refused a defence certificate 
for trial on indictment or who, if pleading guilty, wishes to 
have an advocate to represent him can also be told of his 


word for 
defended 


(ourts 


right to a Dock Brief, for which the present charge is 
{2 4s. 6d. 
A defence certificate under the Poor Prisoners’ Defence 


Act can be granted to persons committed to quarter ion 


with a view to borstal training or for sentence under the 
Magistrates’ Courts Act, 1952, ss. 28 and 29 (Criminal Justice 


Act, 1948, ss. 20 and 29). 6.S.W. 


AND WHO IS MY NEIGHBOUR? 


‘“A MERRY Christmas, uncle,’’ cried Scrooge’s nephew in a 
cheerful voice. 

“ Bah!’ said Scrooge, ‘‘ Humbug! ”’ 

Yes, to Scrooge, Christmas was a humbug, and if he could 
work his will ‘every idiot who goes about with ‘ Merry 
Christmas’ on his lips’’ would “be boiled with his own 
pudding, and buried with a stake of holly through his heart.”’ 
Yet Scrooge’s nephew had found Christmas to be “a kind, 
forgiving, charitable, pleasant time ’’ and he could say that 
it was “ the only time I know of in the long calendar of the 
year when men and women seem by one consent to open their 
shut-up hearts freely, and to think of people below them as 
if they were really fellow-passengers to the grave, and not 
another race of creatures bound on other journeys.’’ How 
strange that two men should view this yearly festival in such 
a different light. 

As Charles Dickens plays the opening bars of his immortal 
‘Christmas Carol ’’ we find Scrooge rich in material wealth 
but nevertheless a “ tight-fisted hand at the grindstone ’’ 
and “‘a squeezing, wrenching, grasping, scraping, clutching, 
covetous old sinner.’’ When the music approaches its climax, 
to our amazement we see him buy a prize turkey “ twice the 
size of Tiny Tim’”’ for his poor clerk, Bob Cratchit ; give 
the boy sent to buy and deliver it a handsome recompense 
and a cab to make his task easier ; stagger a man collecting 


” “ec 


for charity by his generosity, and then, on the next day, 
instead of scolding his clerk for being fully 18} minutes late 
for work, tell him: ‘‘ I’ll raise your salary and endeavour 
to assist your struggling family . What a transformation, 
as if Scrooge had been born again—a new creature! What 
had brought about so dramatic a change ? What could have 
made Scrooge forget himself and consider the needs of others 
probably for the first time in his life ? 

Perhaps the answer to these questions may be found in 
the world last Christmas 
she reminded 


some words which echoed round 
Day in the voice of Her Majesty the Queen as 
her peoples that “‘ the light, kindled in Bethlehem and then 
streaming from the cottage window in Nazareth, has illumi 
nated the world for two thousand years.’’ It is in the glow of 
that bright beam that Scrooge’s heart was warmed and 
inspired by charity, that is, love for his fellow men, and 
through the years men and women have devoted their live 
to giving practical expression to that love for their neighbour 
which derives its power from the events of the first Christmas 
Day. Like Scrooge’s nephew, and later Scrooge himself, they 
have discovered that the true Christmas spirit is to be found 
in kindness, forgiveness and charity towards those less 
fortunate than themselves. 

During the year, and particularly in this issue, many 
charitable organisations have advertised in the columns of 
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THE SoLiciTors’ JouRNAL asking for financial help to enable 
them to continue the task to which they have set their hand. 
A complete list of these charities will be found on pp. 858-859. 
It is our humble duty and privilege to commend their world 
wide work to solicitors and their clients and we believe it to 
be appropriate to do so at the time of the year at which we 
celebrate the birth of one by teaching and example 
to impress for ever upon the hearts and minds of men that 
“whatsoever ye would that men should do to you, do ye 
even so to them.’’ No doubt the members of se se 
organisations would be the first to admit that th ulfil their 
chosen tasks imperfectly, and yet it is with a ser > of high 
calling that they seek to bring nearer the day os n ‘“‘ the 
blind receive their sight, and the lame walk, the lepers are 
cleansed, and the deaf hear, the dead are raised up, and the 
poor have the gospel preached to them ' innot 
attempt to attain without the necessary financial support. 
We all know too well that even with th 


who was, 


various 


— 
sqal ther 
a goal they ¢ 


only advance 


of scientific knowledge and medical skill there are many 
cases in which it is unhappily true that the lame do not walk 
and that many of them are completely without hope of cure 
and seemingly committed to suffer in this way for the rest 
of their days. Some charities have undertaken work among 
such people and endeavour to provide them, as occasion 
may require, with a home or an Ln litional pension necessary 
because of their disability. Although they have lost the uss 


still able, 


form 


of limbs there are many who are if patiently and 
properly trained, to undertake 
enables them to feel that they have a real place in the w 


and that they are not merely a burden in society. 


some of work which 


Throughout this article the reader may often ask himself : 
“Is this not covered by the National Health Service 
The answer will often be ‘“‘ No,”’ either because the service 


supplied by the voluntary organisation is additional to that 
provided by the State o it seeks to satisfy a deeper 
need which is beyond the province of the Welfare State. 
Allowing for all its failings, we that there will 
be few of our readers who do not regard the coming of the 
Welfare State as a great thing for our land. We are 
sure that it would not be their wish that our most unfortunate 
brothers and sisters should be left entirely in the hands of 
such an enormous and consequently impersonal machine. 
Some of them need the love and attention that cannot reason- 


r because 
feel sure 


( qually 


ably be expected from our crowded hospitals and over 
burdened nursing staff. It is, therefore, our duty and 


privilege to help charities to provide for them in what, for 
many, is their darkest hour. 

Who would be so bold as to prophesy what might happen 
in this world in, say, the next fifty years? There would be 
few who would claim to be able to do so with certainty and 
confidence, but what must be very clear to us all is that much 
will depend on the millions of illiterate people who are rapidly 
awakening to the fact that this is their world, too, and that 
they are going to play a full part in the management of its 
affairs. We have only to see how the pendulum has swung 
with the emergence of India and China as world Power 
see the importance to ourselves and the Commonwealth that 
these people should build their lives and those of their 
countries on what we believe to be the right foundation, 
according to the highest principles and with a true sense of 
values. The battle has been joined, the 
materialism are at work and often their only opponents are 
the missionaries sent out by the churches to fight for the 
minds and souls of men. But it is not only a question of 
financing the sending of men and women to preach. They 
need a never-ceasing supply of Bibles and other literature 


Ss to 


messengers of 
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» appetite of people hungry for knowledge and 


truth and they need funds to build schools, hospitals and 


leper col s, for it is by their deeds, not merely their words, 
that people at the dawn of a new life will know and judge 
them—and us. The churches devote a_ considerable 
proportion of their income to this work, but is not this a 
cause that vitally affects us all ? 

However, the tulle fields are not all overseas. There 
il man charitable organisations engaged work among 
peo} young and old by providing guidance and help where 
needed across the whole span of life. There are homes for 
orphans or unwanted children, mother and baby homes 
Sunday Schools, uniforms ganisations, youth work 


(including the provision of club rooms and playing fields), 


moral welfare and all that it entails, provision of hostels for 
those who need them in this country and for seamen, not 
only here but throughout the world, homes for the aged 
and security for those who have devoted their lives to the 

rvice of others, including clergymen and their dependants. 
Th cl ities do their best to tian unto all the ends of the 
world iad preach m preenet to every creature,’’ not only 
with th r lips but by their readiness to serve in any way in 
any place where there is human need or suffering 


But what of the animals, the pets, the cattle and livestock 


does charity reserve her blessings for that part of creation 
called man? As all know, this is happily not the case 
and there are many societies whose sole purpose is the welfare 
of tho ho cannot always make their complaint known 
or if able to do so, whose cry would not be heeded. To 
prov i clinic, trained staff, inspectors, suitable equipment 
or a rest home for animals who have laboured in our service 
is an expensive venture, but what a difference might a legacy 
ma 1 stray cat, a dog with a broken leg, an ill-treated 
pony We sometimes imagine that the days are over 
when animals are neglected, tortured or wrongly used, and 
is we see little evidence of this to sadden our hearts we 
may be excused for so thinking. A glance through the annual 
report of « of the societies established to safeguard animals, 


or even at the report of proceedings in our local police court, 
however, will often forcibly remind us that this is far from 
the truth. Animals still look towards us for protection that 
they cannot themselves. 

On th vt sical plane of life, the greatest enemy of man is 


Its dark cloud hovers menacingly over the human 


cancer. 
race, and while vast sums of public money are spent to combat 
other evils and dangers the fight against cancer is largely 
in the hands of the donor, subscriber and testator. We 
must not forget those who suffer from this disease and need 
help to overcome the difficulties that accompany it. Everyone 
will hope that a cure may soon be found: meanwhile, is it 
not our clear duty to see that those who do suffer have all 
the assistance that we can give ? 

if not quite so serious in effect as cancer, rheumatism still 
causes many people great suffering and pain. Much research 


is conducted and treatment and assistance given in the name 


of charity, but this cannot continue unless adequate financial 
support is forthcoming. It is not only the sufferer who 
must be considered, but those who depended on the income 
of one now laid aside by cancer or rheumatism and whose 


savings have quickly disappeared. 

Solicitors will know well how frequent it is for a long list 
of previous convictions to be disclosed as the prisoner stands 
anxiously awaiting sentence. It is difficult to return to 
the straight and narrow path after following for even a short 
time the broad way which appears so attractive to the 
prisoner, but which leads to destruction of a sense of right 
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and wrong. Discharged prisoners do indeed often find it 
difficult to ‘“‘ go straight,’’ and many soon revert to their 
former ways. It is for this reason that charities are estab- 
lished to safeguard the interests of discharged prisoners and 
to help them to set themselves a worthy aim in life. If we 
fail to provide the means to carry on this work, has not the 
imprisonment been in vain? It is one thing for a prisoner 
to resolve that he will turn his back on crime once and for 
all: it is quite another for him to live up to his resolution 
once he is a free man faced with difficulties in finding employ- 
ment or housing and possibly with trouble in the home. If he 
is to succeed he needs the help of a friend who has met and 
overcome such difficulties before, and it is just this that 
charity seeks to provide. 

With so many of our young folk in the armed forces, many 
on National Service, we are reminded of the work of voluntary 
organisations among them in sickness and in health. Without 
State aid many homes for those disabled, physically or 
mentally, have been established to cure or help to overcome 
the wounds of war. Other charities devote their energies to 
caring for the families of Servicemen in the event of illness or 
emergency, some to providing hostels and recreation facilities 
for off-duty periods. All of them seek to be of assistance to 
young men and women during or after their active service 
whether on land, sea or in the air, or the families of those 
who will never return. How can we refuse to help those to 
whom we owe so much ? 

The recent unveiling of a memorial to 24,000 merchant 
seamen who gave their lives in the last war and have no 
grave but the sea has served to remind us of the debt that we 
owe not only to them but to all who continue to sail the seas 
to bring us many of the necessities of life. The arm of charity 
stretches round the world to help the men of the merchant 
service and fishing fleets by providing, as they are able, for 
the spiritual, moral and physical well-being of those who sail 
the seven seas, for the widows and orphans of those who 
sailed but did not return, or for the families of seamen who 
meet with difficulties while their menfolk are away. Like 
all other charities, they can only continue to render this 
service if supported by those at home. 

“Is life a boon? If so, it must befall that death when’er 
he call must call too soon.’’ It may be thought inappropriate 
to blend comic opera with so serious a theme, but if it serves 
to remind us that this question is asked by many of the 
ever-increasing number of aged people in our land it is 
permissible. There are those without families, or those whose 
families cannot or will not look after them, or those who, 
although once able, have not now sufficient means to ensure 
for themselves that their fleeting days are spent in homely 
surroundings. For these folk, life may be anything but a boon, 
and some might even think that death cannot call too soon. 

It is these people that many voluntary organisations seek 
to help by giving them a comfortable room, service, friendship 
and a feeling of secure independence. For those who cannot 
be taken into their homes, some of the societies provide 
pensions and temporary assistance, or a wireless set for those 
who are bedridden. Can we begin to imagine what it must 
mean to such old folk to have the world and many things 
that they loved brought to their bedside? Many of our old 
folk are in urgent need, they look to us, can we refuse . . . ? 
We might be the channel through which one old lady or 
gentleman might find that whatever difficulties might come 
with old age, life is still a boon. 

We have been considering those who are unable to help 
themselves, but of all the people in this class, surely children 
come to the fore, and often attract our greatest sympathy. 
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We think of those who have lost both parents, the victims of 
broken homes, the children of Servicemen and seamen who 
have lost a mother or father, the children who will never 
know their father, those who have been ill-treated : in fact, 
any who have been deprived of a normal home life. Nothing 
can ever replace a happy home, but those charities who devote 
their efforts to the care of children do all that is possible 
to make amends by giving them loving care, good education 
and a suitable career as they make their way to the outside 
world. Spastic children, those who may not be able to 
make themselves understood or grasp a cup or a pencil, can 
also be greatly helped, but only if we first give to those who 
seek to do this work. Theirs is a great responsibility—so 
surely, is ours. 

A blind man is reported as saying that 
with my dog I forget sometimes that I am blind 
are many people stricken in this way who have found themselves 
to have forgotten that they were blind, if only for a short 
time, because their own determination, aided and guided 
by dedicated workers, has enabled them to live, work, read 
and play as much as many of those with perfect sight. Blind 
people do not ask for sympathy ; it is with reluctance that 
they ask for aid at all, but it is only through voluntary giving 
that they can have the opportunity of learning a suitable 
trade to enable them to have the independence they desire 

The unfortunate lot of those who are deaf and dumb can 
be a life of silence, isolation and loneliness. Once again it 
would appear that a cure is often beyond the reach of tl 
medical profession, and while science can do much to help 
those who are partially deaf, it falls to charity to lead the way 
with the provision of homes, financial assistance and training 
in work and play for those who can neither hear nor speak. 

Many of the tasks willingly undertaken by voluntary 
organisations have been mentioned, but as charity ‘‘ beareth 
all things . . . endureth all things,’’ for those least able to do 


“when I am out 
Th re 


so by themselves, we cannot claim to have adequately 
examined her wide field of influence and activity. Th 
provision of equipment and instruction in the most modern 
methods of life saving, an attempt to overcome prejudic 
against sufferers of epilepsy and to help them and sutierer 
from poliomyelitis, tuberculosis and paralysis by research 


and financial aid, the service of hot meals and special diets 
in the homes of invalids and diabetigs, the preservation 
of land and gardens of outstanding beauty and buildings of 
architectural importance—these are other ways that come to 
mind in which charities seek to serve their fellow-men. 
Wherever there is a need, the helping hand of charity may be 
found. 

And who is my neighbour ?- When this question was asked 
so many years ago the reply was a parable concerning a man 
on a journey from Jerusalem to Jericho who was attacked by 
thieves, who “ stripped him of his raiment, and wounded him, 
and departed, leaving him half dead.’’ Those who might 
have been expected to help him chose the easy way and passed 


by on the other side, but there came one who saw a man in 
need and although he was not of the same race, religion, tribe 
or family, took compassion on him and did all that he could 


te 
ite 


to alleviate his suffering. He recognised the unfortuna 
man as his neighbour, as one who stood in need of his help 
To-day there are many people who stand in urgent need of 
our assistance, among them those served by the chariti 
advertising and appealing to us and through us. They are 
our neighbours, they need our help. We dare not and could 
not suggest that any of our readers are hard-hearted men 
like Scrooge, but these are busy days for busy men, and it is 
so easy to overlook those who turn their eyes anxiously 


(continued on p. 800) 
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Ada Cole Memorial Stables, 5 Bloomsbury Square, W.C.1. Help urgently needed for the 
rescue of aged, unfit and ill-treated horses, ponies and donkeys. 

Animal Health Trust, 14 Ashley Place, Westminster, London, S.W.1. Undertakes research 
work on behalf of all sections of livestock, Assists men and women desirous of entering 
veterinary profession. 





Army Benevolent Fund, 20 Grosvenor Place, London, S.W.1.  Instituted to secure more 
efficient aid and support for military charities. Nearly £2,500,000 


allocated in grants to these funds. 


Bible Lands Mission Aid Society, The, 230Ae Coastal Chambers, 172 Buckingham Palace 
Road, S.W.1. The only society supporting missionary and relief work in the lands of 
the Bible. Missions receive grants : special funds are opened for victims of earthquake 


and similar catastrophes in the lands of the Bible. 


r 
has already been 


Bow Mission, 3 Merchant Street, London, E.3. Maintains a Home of Rest for sick, 
convalescent and needy old folk. Work includes provision of Christmas *r, country 
holidays for children and old folk. 

British and Foreign Bible Society, 146 Queen Victoria Street, London, E.C.4. Exists for 
the wider circulation of the Holy Scriptures without note or comment. In this enterprise 
it unites Christians of almost every communion. 

British Deaf and Dumb Association, 21 Queen Street, Paisley. Maintains a home for the 
aged and infirm deaf and dumb ; provides financial assistance for those in need and 
also for missions and welfare societies. 





British Empire Cancer Campaign, 11 Grosvenor Crescent, S.W.1. To co-ordinate, 
initiate and finance cancer research by approved bodies and individual workers 

British Empire Society for the Blind, 121 Victoria Street, London, S.W.1. Seeks to destro 
the sources of blindness ; to provide eye clinics and to care for and educate the | 
people of the Colonial Empire. 





British Home for Incurables, Streatham, S.W.16. Provides the benefits of home life 
and treatment to 100 incurable invalids at Streatham, and also provides life pensions for 
100 others able to be with friends or relatives. 


British Legion, Pall Mall, London, S.W.1. Finances the British Legion's welfare, 
benevolent and rehabilitation work among ex-Servicemen and women of ALL ranks, 
ALL Services, ALL wars, and their dependents. 


British Limbless Ex-Service Men's Association, 31 Pembroke Road, London, W.8. 
Provides assistance to all limbless ex-Service men in all matters connected with welfare 
and employment. 


British Red Cross Society, 14 Grosvenor Crescent, London, S.W.1 Part of a worl 
organisation which has over 100,000,000 members in over 70 countries Lak no 
account of race, creed or political consideration ; it is a power for good in a troubled 


world. 


British Sailors’ Society, 680 Commercial Road, London, F.14. Maintains Resident 
Clubs and Canteens in ports around coasts of United Kingdom and Eire, and overs 
Assistance for sailors and families. 

British Union for the Abolition of Vivisection, Inc., 47 Whitehall, S.W.1. To obtain the 
prohibition of all experiments upon living animals now being performed under the 
Cruelty to Animals Act, 1876. 





Caxton Convalescent Home, 1 Gough Square, London, E.C.4. For men and wome 
over 15. The only Convalescent Home for the Printing and Kindred Trades situated 
at Limpsfield, Surrey. 

Central Council for the Care of Cripples, 34 Eccleston Square, London, S.W.1 A natior 
voluntary organisation founded to protect the interests of all who are crippled. 

Charterhouse Rheumatism Clinic, 50/60 Weymouth Street, London, W.1 and Gants Hill, 
Iiford, and Birdhurst Road, South Croydon. Patients pay accor¢ 
Relies on donations and legacies to cover loss. 

Children’s Aid Society, 55 Leigham Court Road, London, S.W.16. Seeks to give a 
chance in life to the neglected and unwanted child The society is doing important 
and far-reaching work in placing children in happy homes. 


to their mean 





Church Army, 55 Bryanston Street, London, W.1. Carries on a great programme of 


evangelistic and social work which meets almost every phase of human need from 
babyhood to old age. 

Church Lads’ Brigade, 58 Gloucester Place, W.1. The object of the Brigad ] be t 
extend the Kingdom of Christ among lads and to make them faithful membe 





Church of England or other Episcopal Church in communion with the Chi 
England. 


Church Missionary Society, 6 Salisbury Square, London, F.C.4. Carries the Gospel to 
the non-Christian world. Helps to spread Christian education in Africa and the Last. 
Is the largest medical missionary venture. 


Church Moral Aid Association, 20 John Street, Theobald’s Road, London, W.C.1 This 
Association assists committees to found Rescue Homes and acts as Custodian Trustee 
for properties. 

Church of England Children’s Society, Old Town Hall, Kennington Road, London, 
S.E.11. Rescues and cares for children in need or those who are cruelly treated or in 
moral danger. No destitute child refused 

Church of England Moral Welfare Council, Church House, Dean's Yard, | d S.W.1. 
Promotes education concerned with sex, marriage and the family in the Christian lif 
and co-ordinates the remedial work of homes and welfare workers throughout the 
country. 

Church of England Pensions Board, The, 53 Tufton Street, London, S.W.1 Provides 
residential homes, flats and cottages (including a nursing home for the chr sick) for 
aged poor clergymen and their wives and the widows and dependents of clergymen. 
Dependent solely on voluntary contributions and legacies 

Clapton Methodist Mission, 17 Knightland Road, London, F.5 Pre ides holiday 
accommodation for old-age pensioners, convalescents and children from East London. 

Cripples Help Society (Manchester and Salford District), 5 Cross Street, Manchester, 2. 
A voluntary society engaged in work for the welfare of the physically handicapped and 
disabled. 

Distressed Gentlefolk’s Aid Association, 10 Knaresborough Place, London, S.W.5 
the relief of British gentlepeople in distress. Makes weekly grants to over 300 
pensioners, mostly aged and infirm. 








Dr. Barnardo's Homes, Barnardo House, Stepney Causeway, London, F.1. Supports 
7,000 boys and girls. Over 141,000 children rescued in 86 years. No destitute child 
ever refused admission. 

East End Mission, 583 Commercial Road, London, E.1. Ministers to the last 
and the lost, irrespective of creed. Maintains eight centres in East London, incl 
Social Department and Settlement for Christian Workers 





Empire Rheumatism Council, Tavistock House (N), Tavistock Square, London, W.C.1. 
To organise research into the causes and means of treatment of rheumati 
fibrositis and allied diseases. 

Ex-Services Welfare Society, Temple Chambers, Temple Avenue, London, E.C.4 The 
only voluntary specialist organisation supplementing the work of the State, exclusively 
for men and women of H.M. Forces. 

Fairbridge Society, 38 Holland Villas Road, London, W.14. To promote the settlement 
within the Commonwealth of deprived children resident in the U.K., and to I 
schools for the education of these children. 
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296 Vauxhall Bridge Road, S.W.1. Provides a service of 
» in onal and family problems. Initiates and conducts research 
| pr “ms, particularly cting family life 








Farningham and Sw anle y Homes fe or Boys, South Darenth, Kent. Homes for 350 homeless 


: ( 1 fatherless, many of them motherless as well, hey 
OVS oa ates fully trained in the trade of their choice, competent to 


Fellowship Houses Trust, Clock House, Byfl 
A i yn founded in 1937 to prov 
ling married couples of low incon 





Surrey A Charitable Trust and Housing 
guest homes for aged people of both sexes 
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Florence Nightingale Hospital, 19 Lisson Grove, London, N.W.1. Provides medical and Mothe 
rgical treatment for ladies of limited means and those of the professional classes Fou 
The vital is neither controlled nor supported by the State. by 1 
Forces Help Society and Lord Roberts Workshops, 122 Brompton Road, London, S.W Natior 
To » men of the Navy, Army and Air Force during their service in Her Majest y's org: 
Fore 1 after their discharge. Ima 
Friend of the Clergy Corporation, 15 Henrietta Street, London, W.C.2. Provides Natio 
permanent pensions for elderly widows and orphan maiden daughters of the clergy in Lor 
{ ed imstances, pris 
Friends of the Poor & Gentlefolk’s Help, 42 Ebury Street, London, S.W.1. Assistance — 
give » all classes in distress. Gentlefolk’s Help provides Homes for elderly gentlepeople 4 
i gives pensions. ease 
: ze mei 
Gentlewomen’s Work and Help Society (Inc.), 1 Ridgefield, King Street, Manchester, 2. fro 
H gentlewomen of all ages resident in all parts of the British Isles, Natio 
Greater London Fund for the Blind, 2 Wyndham Place, London, W.1. The central Squ 
g ) London raising money for societies and associations engaging in services by 
to the civilian blind Natio 
Guide Dogs for the Blind Association, 81 Piccadilly, London, W.1. The only organisation clin 
in Britain w h trains and provides dogs to guide blind people. It is training with for 
gu do 1en blinded in the War, and has a long waiting list of civilian blind, both Natio 
men j women. nor 
Guild of Aid for Gentlepeople, 864 Eccleston Square, London, S.W.1. Gives help by 36, 
regu llowances, and in emergencies, to men and women of gentle birth, too old or Natio 
too infirm to support themselv Les 
Home of Rest for Horses, Westcroft Stables, Boreham Wood, Herts. To enable the of 
P la to procure rest and skilled treatment for their ponies and donkeys when anc 
ach e receded. Natio 
Homes of St. Barnabas, Dormans, Surrey. These homes are maintained by what fees the enc 
residents can afford, interest on invested capital from legacies, etc., and general tra 
su ptions. Natio 
Imperial Cancer Research Fund, Royal College of Surgeons of England, Lincoln’s Inn 28' 
elds, London, W.C.2 A centre for research and information on cancer, and carries dai 
yn tinuous and systematic investigations Natic 
Invalid Children’s Aid Association, 4 Palace Gate, London, W.8. Helps thousands of = 
ildren to ith and happiness through 14 London Branches and seven Residential Pr 
Ho Much pioneer and preventive work undertaken outside National Health Natic 
Ser Lo 
Inv itchens of London, 11 Ironmonger Lane, London, E.C.2. For providing invalid Th 
diet to ind diabetic cases ; convalescents from hospital and other cases nursed re 
in their 1 homes Natic 
John Groom's Crippleage, 37 Sekforde Street, London, E.C.1. Trains and employs > 
cr 1 wo i Is in high-class artificial flower making. Accommodation ne 
I fed 10mel 10 
\ 
King Edward's Hospital Fund, 10 Old Jewry, London, E.C.2. Not directly affected by shi 
the | Health Service Act. It can assist new developments of great promise not Nati 
included Health Service. I 
‘ 
King George's Fund for Sailors, 1 Chesham Street, London, S.W.1. The Central Fund co 
f vi 1¢ Ben lent Societies, which assist all seafarers, past and present, of the an 
, Na and Mer t vy 
R i 1 Merchant Na Nati 
Law Association nere Road, London, S.W.19. Financial relief for necessitous Le 
nem i milics and dependent relatives of deceased members, and na 
nec i ylicitors not members. an 
Lebanon Hospit: al for Mental and Nervous Disorders, Drayton House, Gordon Street, Peor 
Lond “ A voluntary international hospital, open to all in the Middle East Es 
Ww ) sed its h “" its 
London Association for the Blind, 88/92 Peckham Road, London, S.E.15. A Voluntary U 
Orga ition ping the blind in both London and the Provinces. Training and Poo 
empl vent ; homes and hostels ;. self-contained flats ; benevolent and pensions Fund. ° 
London City M ssion, 6 Eccleston Street, London, S.W.1. Maintains 200 missionaries P ‘ 
i door visitations, etc. Mission Halls in many parts of London. Has ‘4 
holiday yne for its own workers. , 
; in 
London Police Court Mission, 2 Hobart Place, London, S.W.1. Provides a home and a Que 
1ostel for bo ) »bation, a similar hostel for girls on probation and a home for Dl 
children who have 1 ill-treated or criminally assaulted. It is also responsible for an * 
ap ! 1001 for boys and one for girls, a hostel for candidates in training for the R 
Probation Service and an assistance department. S 
sm ' . S 
Ludhiana Br itish Fellowship, 12 Queen Anne's Gate, London, S.W.1. Graduates serve S. 
t India and Pakistan. Some 300 students now training as doctors, nurses, Rov 
dispensers, et A 
f a 1 
Methodist Homes for the my 1 Central Buildings, London, S.W.1. Maintains 11 large fs 
Methodist Homes which are homes in the warmest and fullest sense of the word. Present Rov 
accommodation 1 for 250 res ents. h 
Methodist Missionary Society, 25 Marylebone Road, London, N.W.1. Founded 1786. ir 
Fort rk of world Evangelism through preaching, teaching and healing. h 
Miss Sheppard's Ant seni Homes, 12 Lansdowne Walk, London, W.11. To give a Roy 
I -log nen in good health, aged 60 to 75 on entry, with small assured i 
incomes. d 
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ce of Miss Smallwood’s Society, Lancaster House, Malvern. Assists ladies in poor circumstances Royal ¢ allege of Surgeons of E ng land, incoln’s Inn Fields, London, W.C.2. O 
Search without distinction of creed, by monthly pensions. Has monthly pension list of over leading cx i earch and study Is expan 2 and s 
390. Gives grants in deserving cases. programme research a aeons 
Meless Mission to Lepers, 7 Bloomsbury Squ London, W.C.1. Has 117 res fc ufferers Royal Ho ots ul and Home for Incurables, West Hill, P I S.W I 
They from leprosy and healthy children of leper parents. Provides Christian teé forme at on Vv sur I 250 patients and 7 oners fror i part f i a 
ent to several public leprosy centres alas ae fi a 
Mission to Seamen, 4 Buckingham Palace Gardens, London, S.W.1. Maintains Royal Humane Society, Wate H Werke Ad Wo? 
85 stations at home and overseas with port staff. Institutes and launches. All To award . Malinatrg tat a ee atten alka ' 
using seamen welcomed. ward pe for ¢ t 1 Saving, and atte t ve 
" . 7 » s | ood ‘ p ' 
— Moravian Missions, 32 Great Ormond Street, London, W.C.1. Oldest to heathen, first ~~ paawenent Navy chool, - ax P Ww a o f ne sna an 
to Jews, first to send out medical missionaries, first to lepers. : e shters caeeanragay — eo abaice 
infirmity have left the sea 
Royal National Instite ite for the Blind, Gt. Portland Street, Lond W.1 \ tary 
—4 organisal sph gh me pr d and Wales, {t 
of the British l pire 
Royal Nav: al Be vevolent Trust, High Street, Brompton, Chathan I ri 
7 > | 4 organization for men of the Royal Navy. Assists serving and e ! ! 
( RAN. and R.M. and their dependants 
4 Royal Normal College for the anemag ™ Al thton H B d Oak, § ‘ 
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AND WHO Is My NEIGHBOUR ?—continued from p. 857 

towards us in search of funds to enable them to continue, 
and if possible expand, their good work. We cannot begin 
to realise what a gift from us or from a client might mean to 
one of our fellow-men. We do know, however, that by so 
giving we reflect that bright beam from the window in 
Nazareth from our hearts into the lives of others, and we may 
humbly remember the promise that ‘‘ inasmuch as ye have 
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done it unto one of the least of these my brethren, ye have 
done it unto me.”’ 

Our Christmas will not be a “ humbug ’”’ if we find time to 
give or to serve others who need our help, our neighbours, 
those without many of the things that we take for granted. 
Indeed, like Scrooge’s nephew, we will find it to be a “ kind, 
forgiving, charitable, pleasant time ’’—perhaps more so than 
ever before. 


HOUSING ASSOCIATIONS AND HOUSING TRUSTS 


HousING law links up with the law of charities in the two 
special forms of legal bodies known as housing associations 
and housing trusts. In neither case does the title indicate 
clearly the legal nature of the particular body—each may be 
a body of trustees or a corporate entity but they are separate 
concepts having special characteristics in housing law. 

A “housing association’’ is defined by s. 188 (1) of the 
Housing Act, 1936 (as amended by the Housing Act, 1949), 
as meaning “a society, body of trustees or company 
established for the purpose of, or amongst whose objects or 
powers are included those of, constructing, improving or 
managing or facilitating or encouraging the construction or 
improvement of, houses, being a society, body of trustees or 
company who do not trade for profit or whose constitution 
or rules prohibit the issue of any capital with interest or 
dividend exceeding the rate for the time being prescribed 
by the Treasury, whether with or without differentiation as 
between share and loan capital.’’ Such an association need 
not therefore necessarily be a legal person, but in practice 
most housing associations are specially incorporated either 
under the Companies Acts or (more commonly, for the sake 
of economy) the Industrial and Provident Societies Acts. 
Most housing associations use the standard set of rules 
prepared by the National Federation of Housing Societies, 
of 13 Suffolk Street, Pall Mall, London, S.W.1, who are 
“recognised’’ by the Minister of Housing and Local 
Government for the purpose of s. 96 of the Housing Act, 1936. 
These associations are formed for a variety of reasons— 
either as ordinary charities to assist in the housing of old 
people, of disabled persons or war veterans, etc., or perhaps 
to house “key employees’’ of a particular firm or firms 
and in recent years the practice has grown up of forming a 
“self-help ’’ housing association, by a small group of indi- 
viduals who build a number of houses for subsequent letting 
to themselves. 

A housing association has the following special ‘privileges 
under the Housing Acts and allied legislation : 


‘ 


(¢) It may be “ assisted,’’ by grants or otherwise by the 
local housing authority, or (in default) by the county 
council. The local authority may subscribe for shares in 
the association, and they will be able to hold shares in 
excess of {500 notwithstanding any such assistance having 
been made, as s. 4 of the Industrial and Provident Societies 
Act, 1893, as amended, will not apply (Housing Act, 1936, 
s. 93 (3)). They may acquire land for the purpose of selling 
or leasing it to the association, if necessary, by compulsory 
acquisition (Housing Act, 1936, s. 93). 

(>) It may raise a loan for the purpose of constructing or 
improving houses, etc., with the Public Works Loan Board, 
to a maximum of three-quarters of the value of the property 
mortgaged, the loan to be spread over a period not exceeding 
fifty years, and at the rate prescribed for the time being 
(at present 5 per cent.: S.I. 1955 No. 1389). Money may 
also be borrowed from the local authority on such terms 


as they may think fit ; in practice the local authority will 
normally charge } per cent. interest above the ruling 
Public Works Loan Board rate, but they may be prepared 
to give a period of sixty years (the period for which the 
local authority may themselves borrow from the Public 
Works Loan Board), and to lend on 90 per cent. of the 
value of the property mortgaged (Housing Act, 1936, 
ss. 92 and 93). 

(c) The Rent Acts will not apply to any tenancy of 
which the housing association is the landlord, provided 
the association is registered under the Industrial and 
Provident Societies Act, 1893 (another reason for choosing 
this simple method of creating the association), or the 
premises were provided under arrangements made with 
the local authority (Housing Repairs and Rents Act, 1954, 
s. 33). This provision is not important in the case of 
new houses constructed after 30th August, 1954, as all 
houses so constructed are outside the Rent Acts (1954 
Act, s. 35). 

(d) The association may make “‘ arrangements ’’ with the 
local authority for the provision of housing accommodation 
under s. 94 of the Housing Act, 1936. If such “ arrange- 
ments’ have been made (normally by deed, in a form 
approved by the Minister: see circular 58/54), the housing 
association will be able to draw an Exchequer subsidy 
(through the local authority) at the rate normally applicable 
to houses constructed by the local authority themselves. 
In the case of houses whereof the tenders have been 
submitted for the Minister’s approval subsequent to 
3rd November, 1955, this will not be so attractive as 
heretofore, as under the Housing Subsidies Bill now before 
Parliament the Exchequer subsidy is to be reduced to £10 
per annum per house (for a period of sixty years), and in 
two years time we are told the Minister will use the powers 
to be given him by the Bill to cut out subsidies—for new 
houses—altogether. Under the ‘‘ arrangements’’ the 
association may also draw a rate fund subsidy, but, apart 
altogether from the Housing Subsidies Bill, the local 
authority are under no legal obligation to make any 
contribution at all. In return for these somewhat insub- 
stantial advantages (and the certainty that the Rent Acts 
do not apply—but, as explained above, this will in future 
have little significance), the deed of ‘“‘ arrangements ’’ will 
require the types of houses to be built and their plans, etc., 
to be approved by the local authority (more often an 
advantage than otherwise to the housing association), and 
the authority will normally reserve some control over the 
selection of tenants, and will certainly fix a maximum rent. 
The Minister has to approve the terms agreed, but normally 
the rent fixed is not unreasonable in the interests of the 
association. It remains, however, a matter for consideration 
by the advisers of a housing association as to whether 
‘arrangements ”’ under s. 94 will in future be really worth 
while ; no doubt while the subsidy remains even at its 
reduced level of £10 the section will continue to be used. 
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Industrial housing associations, whose main raison d’étre 


is the housing of new workers, normally from another 
district, for a particular industry or industries, should note 
that the special {24 subsidy for the housing of “‘ over- 
spill population ”’ under cl. 3 (3) (d) of the new Bill may be 
applied to houses erected by them instead of the local 
authority, if arrangements are made under s. 94 with the 
approval of the Minister. 

It may be possible for the association to receive a special 
grant under s. 18 of the Housing (Financial and Miscel- 
laneous Provisions) Act, 1946, where the association have 
made arrangements under s. 94 of the 1936 Act, or have 
been employed by a local authority to execute housing 
work on their behalf, but in view of the recent Government 
policy changes it seems unlikely that any new cases will be 
approved under this provision in anything other than 
exceptional circumstances. 

(e) Under s. 31 of the Housing Act, 1949, a housing 
association may make arrangements with the local authority 
for the improvement of existing dwellings or for the 
provision of new dwellings by the conversion of houses or 
other buildings. A deed is entered into in these cases 
similar to that under s. 94 of the 1936 Act (above), and the 
housing association will then be entitled to be paid by the 
Minister,* for a period of twenty years, a contribution 
towards the cost of the improvements, etc., equal to three- 
quarters of the ‘‘ annual loss’’ (as explained in ss. 17 and 
31 (4) of the 1949 Act) incurred by the association in 
carrying out the arrangements. This may be extremely 
beneficial to the association, for no ordinary person (other 
than the local authority themselves) can claim more than 
£400 per dwelling or one-half of the cost (whichever is the 
less) by way of an improvement grant, and even then the 
local avthority can in their discretion pay less, or indeed 
nothing at all. 

(f) Under s. 3 of the Distribution of Industry Act, 1950, 
he Board of Trade may make grants or loans to a housing 
association, if they are satisfied that such assistance will 
further the provision of dwellings for persons employed or 
to be employed in a ‘‘ development area ”’ ; this is, of course, 
of limited application only. 

New town development corporations are deemed to be 
housing associations, by virtue of s. 8 of the New Towns Act, 
1946, and so is the Church of England Pensions Board, 


* Through the local authority. This section is also in the interest 
of the local authority, as they do not have to make any rate fund 
contribution as they do in an ordinary case of an improvement grant 
under s. 20 of the 1949 Act. 


A Conveyancer’s Diary 
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by the Church of England Pensions Board (Powers) Measure, 
1952. 

A housin r fyust is ce fined in s. 188 (1) of the Housing Act, 
1936, as meaning “a corporation or body of perso 


by the terms of its constituent instrument, is required t¢ 


the whole of its funds, including any surplus which may arise 


from its operations, to the provision of houses for persons 
the majority of whom are in fact members of the working 
classes, and to other purposes incidental thereto.’’ It will 
be noted that a reference to members of th working 
classes ’’ still appears in this definition, a similar reference in 
the definition of ‘ housing association '’ in th in tion 
(see above) having been deleted by the Housing Act, 1949 
The application of this phrase gives rise to difficulty in modern 


conditions, and it has been said to be quite inappropriate 


in at least two post-war decisions. In Guinness Trust \ 
Green 1955 l WI he Siz: ante, p- 509, when the pl ent 
definition was under consideration, it was said by Denn 

L.J., that the only way to apply the test whether a house 1s 
provided for the working classes is “‘ to ask whether the houss 
is provided for people in the lower income range (which would 
exclude at least some council house tenants !), or, in otl 


words, for people whose circumstances are such that 
deserving of support from a charitable institution in their 
housing needs.”’ 

Apart from the powers given to the trustees of a hou 
trust to sell or lease their houses to the local authority by 
s. 99 of the Housing Act, 1936 (a power very seldom used 
a housing trust (unless, indeed, it is also a housing association 
has very few special advantages under the housing legislatiot 
By far the most important privilege given to such a trust is 
s. 33 of the Housing Repairs and Rents Act, 1954, which 
exempts from the operation of the Rent Acts any tenancy of 
which a housing trust are the landlords, provided “‘ they are 
subject to the jurisdiction of the Charity Commissioners ’’ 
but, as pointed out above, this provision is of no great 
consequence so far as new houses are concerned. The 1936 
Act definition of 
term shall also include for this purpose (only) “‘ a corporation 
or body of persons which, being required by the terms of its 


‘housing trust ’’ 1s extended so that the 


constituent instrument to devote the whole or substantially 
the whole of its funds to charitable purposes, would be a 
housing trust as so defined (in the 1936 Act) if the purposes 
to which it is so required to devote its funds were restricted 
to those to which it in fact devotes the whole or substantially 
the whole thereof ’’ ; it was this definition and the application 
of s. 33 that was at issue in Guinness Trust v. Green, supra. 


GIFTS TO INCUMBENTS AND THE LIKE 


IN Re Rumbali |1955) 1 W.L.R. 1037 and p. 579, ante, the 
question arose whether a testamentary gift ‘‘ to the bishop 
for the time being of the diocese of the Windward Isles to 
be used by him as he thinks fit in his diocese ’’ was a valid 
charitable gift. The Court of Appeal held that it was so. 
The decision involved the close consideration of a large number 
of decided cases. Sir Raymond Evershed, M.R., commenced 
his judgment by observing that questions of this kind were 
notoriously difficult and that no doubt the distinctions 
illustrated by the cases appeared at times to be very fine. 
Thus, he went on, a gift to the vicar and churchwardens of a 
particular parish ‘‘ for such uses as they shall in their sole 
discretion think fit,’’ and a gift ‘“‘ to His Eminence the Arch- 


J. F.G. 
bishop of Westminster Cathedral, London, for the time 1 
to be used by him for such purposes as he shall, in his absolute 
discretion, think fit’? had been held to be good charitabk 
gifts (Re Garrard {1907} 1 Ch. 382, and Re Flinn |1948 
Ch. 241). But a gift to the Archbishop of Brisbane for such 
purposes “‘as the Archbishop may judge most conducive 


to the good of religion in his diocese ’’’ had been held by the 
Privy Council to be bad (Dunne v. Byrne (1912) A.C. 407 

Again, a gift to a vicar ‘‘ for parish work’’ was held bad by 
the House of Lords in Farley v. Westminster Bank, Ltd. | 1939 
A.C. 430; but a gift to a vicar to be used by him as he should 
think fit ‘‘ for his work in the parish ’’ was held in 1946 by 
Romer, J., to be good (Re Simson (1946) Ch, 229); and in 
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Re Beddy in 1953 (unreported), where the words of the gift 
had borne a resemblance (at least) to those in Re Rumball— 
for they were a gift ‘‘ to the Roman Catholic prelate who 
shall be Archbishop of Westminster at the time of my death, 
to use for such purposes in the diocese as he may choose ”’ 
Harman, J., expressing himself as not willing to add to the 
fineness of the distinctions already made, held the gift to be 
bad. 

These examples of earlier decisions given by the learned 
Master of the Rolls fully support his observation that on 
questions of this kind very fine distinctions have been made. 
The examples given are only a small selection of cases on this 
kind of question decided in the last half century (to go back 
no earlier), and before any opinion can be formed of their 
general effect or any lesson learnt which may be useful in 
advising a testator in connection with a gift of this kind I 
think that it is necessary to add perhaps another half-dozen 
to the number of those cited in this passage from the judg- 
ment of the Master of the Rolls in Re Rumball, and to examine 
all these cases in some detail. This is what I propose to do 
in this article, and after that is done, to make some comment 
on the essential similarities and dissimilarities which exist 
between them, or some of them. After that it may be possible 
to see in what direction safety lies in drawing a gift of this 
kind. 

For the examination of the cases, the only possible order 
is the chronological order. I would much have preferred some 
arrangement in groups, but the subject does not allow this : 
there is far too much (as it were) cross-fertilisation between 
these decisions. And it must be remembered that the 
cases to which I will now refer are not the only cases of 
importance on this kind of gift reported in the past fifty years ; 
they are only the ones which seem to me to be the most 
significant. 

In Re Garrard, supra, Joyce, J., started off with the 
proposition that a gift to the vicar for the time being of a 
parish is a good charitable gift for the benefit of the parish for 
ecclesiastical purposes (Thornber v. Wilson (1858), 4 Dr. 350). 
The reasoning was this: churchwardens are officers of the 
parish in ecclesiastical matters and it followed that a mere 
gift to the vicar and churchwardens for the time being of a 
parish, without more, is a charitable gift to them for 
ecclesiastical purposes in the parish. The added words 
in the gift before the court (which was to the vicar and 
churchwardens for the time being of Kington “ to be applied 
by them in such manner as they shall in their sole discretion 
think fit ’’) did not, as had been argued, imply that the vicar 
and churchwardens took not virtute officit but beneficially ; 
they merely directed “ that the particular mode of application 
within the charitable purposes of the legacy is to be settled 
by those individuals.”’ 

In Dunne v. Byrne, supra, the gift, as already seen, was 
“to the Roman Catholic Archbishop of Brisbane and _ his 
successors to be used and expended wholly or in part as such 
Archbishop may judge most conducive to the good of religion 
in his diocese.’’ Two points emerge from the reasons given by 
Lord Macnaghten for the decision of the Judicial Committee 
holding the gift to be void: (1) If the terms of a gift are 
clear (as they were in this case) it is not permissible to modify 
their meaning or limit their scope by reference to the character 
of the donee or trustee ; this was in reference to the argument 
that a gift to a Roman Catholic Archbishop and his successors, 
without more, would on the authorities be a good charitable 
gift. (2) The gift was not, on construction, simply a gift for 
religious purposes, but a gift to be applied in such manner 
as the Archbishop might judge most conducive to the good of 
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religion in his diocese. “It can hardly be disputed,” said 
Lord Macnaghten, “that a thing may be conducive. . 

to the good of religion in a particular diocese . . . without 
being charitable in the sense which the court attaches to the 
word, and indeed without being in itself in any sense religious 
In Cocks v. Manners (1871), L.R. 12 Eq. 574, there is th: 
well-known instance of the dedication of a fund to a purposi 
which a devout Roman Catholic would no doubt conside1 
‘conducive to the good of religion,’ but which is certainly 
not charitable.’’ (The purpose in Cocks v. Manners was 
that of an order of secluded nuns, which was held to be not 
charitable : the decision in that case has since been approved 
by the House of Lords in Gilmour v. Coats [1949] A.C. 426.) 

In Re Bain [1930] 1 Ch. 224, the gift was “‘ unto the Vicar 
of St. Alban’s Church, Brooke Street, Holborn, E.C., for 
such objects connected with the Church as he shall think fit ’’ 
held by the Court of Appeal (Lord Hanworth, M.R., and 
P. O. Lawrence, L.J., Russell, L.J., dissenting) to be a good 
charitable gift. It was admitted on the appeal that the gift 
to the vicar was a gift to him virtute officit on trust. Lord 
Hanworth, M.R., cited the words used by Lindley, L.J., in 
Re White {1893} 2 Ch. 41, 52, “‘. . . the authorities show that 
a bequest to a religious institution, or for a religious purpose 
is prima facie a bequest for a ‘ charitable’ purpose. . .”’; 
the bequest was to the vicar as the Vicar of St. Alban’s 
Church and not St. Alban’s Parish for objects connected 
with the church; loosely interpreted objects which are 
parochial include objects which are not charitable, but 
having regard to the words used by Lindley, L.J., the gift 
should be construed narrowly, that is, as embracing only 
objects connected with the church, its fabric and its services 
and on that footing it was beyond dispute that the gift was a 
valid charitable gift. Lawrence, L.J., was of the opinion 
that the gift closely resembled that in Re Garrard, and apply 
ing that decision held that the added words “‘ for such objects,’ 
etc., merely directed that the particular mode of application 
within the charitable purposes of the gift should be in the 
discretion of the vicar. 

In Re Davies (1932), 49 T.L.R. 5, the gift was to “ the 
Archbishop for the time being of the Archdiocese of Cardiff 
for work connected with the Roman Catholic Church in the 
said Archdiocese.’’ A largely similarly constituted Court of 
Appeal (Lord Hanworth, M.R., P. O. Lawrence and Romer, 
L.J J.) held the gift bad. The decision is shortly reported, but 
the gist of it lies in these words used by Lord Hanworth : 
“It was contended . . . that the words in the will meant to 
indicate simply the work of the Roman Catholic Church, but 
the words ‘ connected with’ had been used by the testatrix, 
and the court must construe them. They could only mean 
that something must be added to the scope of the ordinary 
work of the Roman Catholic Church . . .”’ 

The next case is the famous one of Farley v. Westminster 
Bank, supra. The gift was to “ the Vicar and Churchwardens 
of St. Columba’s Church Hoxton (for parish work) and the 
Vicar and Churchwardens of St. Cuthbert’s Church, Philbeach 
Gardens, Kensington (for parish work),’’ and, as already 
noticed, it was held not to be a charitable gift. The words 
“(for parish work) ’’ were held to be words of definition, 
and they covered the whole of the ordinary activities of the 
parish. Some of those activities (in the words of Lord Atkin) 
no doubt fell within the definition of religious purposes 
for the purpose, that is, of the law of charitable trusts], 
and all of them were no doubt religious {the parishes were 
parishes for ecclesiastical purposes only} from the point of 
view of the person who was responsible for the spiritual 
care of the parish in the sense that they were conducive, 
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perhaps, to the moral and spiritual good of his congregation ; 
but that was, quite plainly, not enough: the words were so 
wide that on no construction could they be brought within 
the limited meaning of “ charitable’’ as used in the law. 
Lord Romer said that without question the ordinary meaning 
of the words “ for parish work ’’ included objects which were 
not charitable in the legal sense of the term, but reliance 
had been placed upon the fact that the trustees who were to 
administer the two funds were the vicar and churchwardens 
of the respective parishes ; but he (Lord Romer) found him- 
self in agreement with what had been said by Farwell, J., in the 
Court of Appeal, viz., that it is only in the case where the 
trust itself is not specified that the office of the trustee may 
be considered, in order, if possible, to ascertain the purpose 
of the trust; in the case before the House, the trust itself 
vas specified quite clearly. 

In Re Simson, supra, the gift was “to the Vicar of St. 
Luke’s Church, Ramsgate, to be used for his work in the 
parish.”” Romer, J. (as he then was), found himself able 
to distinguish Farley v. Westminster Bank and hold the gift 
to be a good charitable gift. ‘‘ In my view,’’ he said, “ the 
gift is sufficiently definite to be valid, and is also charitable. 
‘I give the residue of my estate to the Vicar of St. Luke’s 
Church, Ramsgate.’ Pausing there, the gift is good, on the 
authority of Re Garrard and the cases that went before it. 
‘I give the residue of my estate to the Vicar of St. Luke’s 
Church, Ramsgate, to be used for his work.’ Pausing 
there again, it seems to me that, up to that point, the gift is 
still perfectly good. It might be regarded as an indication 
by the testatrix ex abundanti cautela that the property was 
not to vest in the vicar for his own personal use, but was to 
be used in furtherance of the work which fell on him in the 
ordinary course as vicar of a parish, and, as such, responsible 
for the care of his parishioners’ souls. Then, as to the words 
‘in the parish.’ If I am right so far, do these words invali- 
date, because of the theory of extension, what down to that 
point appears to be quite good ? Again, in my view, they do 
not. Iam a little doubtful myself whether the whole of this 
phrase adds anything to what goes before, but, if it does, 
it seems to me that the words ‘ in the parish’ limit, to some 
slight extent, the earlier phrase ‘to be used in his work.’ 
There are kinds of work, I suppose, which a vicar sometimes 
does which strictly might be regarded as work done outside 
the parish . But, be that as it may, what the extent of 
the narrowing may be I do not determine, because it is enough 
for my purpose if I am satisfied, and I am satisfied, that 
they do not have an extending effect.”’ 

In Re Eastes [1948] Ch. 257 (which is reported as if it 
was decided after, but in fact was decided before, Re Flinn, 
infra) the gift was a gift of the income of a fund to the vicar 
and churchwardens for the time being of St. George’s Church, 
Deal, with a direction that such income was “‘ to be used by 
the said vicar and churchwardens for any purposes in con- 
nection with the said church which they may select.’’ (The 
testatrix added a wish that the vicar and churchwardens 
should especially bear in mind the requirements of the children 
in the “‘ said parish of St. George’s Church,’ and a further 
direction prohibiting the use of any portion of the said 
moneys in connection with the furtherance of overseas 
missions. Arguments were based on this wish and _ this 
prohibition, but inasmuch as they failed to persuade the court, 
they are immaterial for the purpose of bringing out the 
essentials of this decision.) Jenkins, J. (as he then was), 
held the gift to be a good charitable gift, following Re Bain, 
and distinguishing Re Davies ; in the latter case, Jenkins, J., 
pointed out, the gift ‘“‘ did not relate to a specific church, 
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its fabric and services, but related to the work carried on 
by the religious body known as the Roman Catholic Church 
in a particular Archdiocese,’’ and that seemed to him to be 
a material distinction between Re Davies and the case before 
him. In Re Bain the majority of the Court of Appeal had 
held that the expression “‘ for such objects connected with 
the Church 
within the scope 
those of the activities 
church which were admittedly non-charitable, and the duty 
of the court was to follow that case. 


’ did not have an enlarging effect, so as to bring 
of the trust created by the gift in that case 
carried on in connection with the 


In Re Flinn |1948) Ch. 294, the gift was “‘ to His Eminence 
the Archbishop of Westminster Cathedral, London, for the 
time being to be used by him for such purposes as he shall 
in his absolute discretion think fit.’’. The summons in this 
case also came before Jenkins, J. Much of his judgment is 
concerned with the question whether the gift was a gift 
to the Archbishop virtue officit or a gift to him beneficially, 
and on this question the learned judge, relying on Thornber 
v. Wilson and its successors, said he had no doubt that the 
gift was a gift to the Archbishop for the time being virtut 
officit on trusts. The further question which then arose, 
whether those trusts were valid charitable trusts, was answered 
affirmatively, the decision being reached by the following 
stages : (1) A gift to the Archbishop of Westminster Cathedral 
for the time being without more would be a good charitable 
gift for ecclesiastical purposes: one therefore started off in 
this case with a gift which, if it stood alone, would be a valid 
charitable gift. (2) The superadded words “to be used by 
him,” etc., taken literally, are all embracing, enabling the 
donee to put the money in his pocket or do anything else 
with it as he should choose. (3) Obviously, that unrestricted 
meaning could not be attached to the words consistently 
with the conclusion that the gift was a gift on trust and not a 
beneficial gift. (4) The only effect which could be given to 
these words, consistently with this conclusion, was the effect 
given to the similar words in Re Garrard, viz., as a direction 
that the particular mode of application within the charitable 
purposes of the gift was to be settled by the Archbishop. 

Ellis v. Inland Revenue Commissioners (1949), 93 Sor. J 
133, 678, may be mentioned here as a case in which Croom 
Johnson, J., felt himself unable to follow the line of reasoning 
adopted by Jenkins, J., in Re Eastes. He held that the 
words ‘‘ in connection with ’’ in a trust deed which empowered 
the trustees to apply funds “‘ for such purposes in connection 
with the promotion of the work’’ of the Roman , Catholic 
Church in a particular district “‘ had an enlarging effect and 
enabled the trustees to apply the funds for purposes not 
legally charitable.’’ The case is shortly reported, but the 
learned judge appears to have followed Re Davies ; the trusts 
in the two cases certainly appear to have some similarity 

And lastly, so far as my selection of the cases is concerned, 
there is Re Rumball. All the cases which I have mentioned, 
except Re Davies and Ellis’s case, were mentioned in argu- 
ment, and their effect, according to the view accepted by the 
Court of Appeal as stated by the Master of the Rolls, was 
this. The question is, upon the construction of the language 
used, whether the words following the gift are intended merely 
to indicate that, within the scope of the trusts properly 
appropriate to the nature of the office by which the donee 
is described, the discretion is entirely the donee’s ; or whether 
by the added words, the donor is himself intending to state 
or to indicate the trusts upon which the donee is to hold the 
property. If the latter is the true interpretation then the 
further question arises whether the trusts so indicated or 
stated comprehend non-charitable objects. But where the 
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words following the gift to the donee are absolutely general, 
the first is the right inference to be drawn: that is, that the 
words are intended merely to indicate that, within the scope 
of the trusts already implicit in the gift, the discretion is the 
donee’s ; for otherwise the added words would permit the 
beneficial enjoyment by the donee of the fund disposed 
of. Applying this principle, the added words in this gift 
were quite general, and the gift was accordingly a valid 
charitable gift for ecclesiastical purposes in the diocese of the 
donee. 

This general statement of the principle upon which a gift 
to the holder of an ecclesiastical office virtute officit, with 
added directions as to the manner in which the gift is to be 
used, is to be construed should have some effect in the future 
in reducing both the number and (except perhaps in one 
matter) the nicety of the distinctions which have characterised 
decisions on these gifts in the past. It seems to me that 
the difficulty of some of these cases is to a large extent due 
to the unpopularity of the decision in Farley v. Westminster 
Bank and the desire of the courts, wherever possible, to cir- 
cumvent that decision in order to give effect to what is 
obviously a generous impulse, springing from feelings which 
must always excite respect, on the part of the donor or 
creator of the trusts. The position has undoubtedly now been 
clarified, but the decision in Farley’s case still stands and will 
stand and must, therefore, be reckoned with. It is therefore 
necessary still to approach the problem of a gift of this kind 
with care. The following comments on the cases may perhaps 
be of some assistance. 

First, it is now settled beyond any possibility of doubt 
that a gift to the holder of an ecclesiastical office, with or 
without such words as “for the time being”’ or “‘ at my 
death,’’ without more, will in the absence of a clear indication 
that the donee is to take beneficially, be construed as a gift 
to the donee virtute officit upon trusts. If the gift stops there, 
then the trusts are the purposes of the office which the donee 
holds. In the case of the incumbent or the incumbent and 
churchwardens of a parish of the Church of England, these 
purposes are ecclesiastical purposes within the parish of the 
church of which the donee, or the principal donee, is the incum- 
bent, and these are charitable purposes; and the same is 
now the case with a gift to the bishop of a see in the Church 
of England (or semble an allied church): the purposes for 
which the gift is held on trust are then ecclesiastical purposes 
within the diocese. But it has never been determined what 
those ecclesiastical purposes are, whether they are cotermin- 
ous with all the religious activities of the incumbent of an 
office in the parish or in the diocese, as the case may be, or 
whether there are other religious activities in the district 
which, not being ecclesiastical for the purposes of this prin- 
ciple, would not be charitable. If there is such a distinction, 
it is quite separate from the distinction between the parish 
as a unit for purely religious activities and the parish as 
a unit for purely civil purposes, which is not really very 
important in this connection. Nor is this distinction, if 
it exists in that case, of importance where the gift is to a 
holder of an office in the Church of England. But although 
it has been suggested (and perhaps, indeed, decided: see, 
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e.g., Re Flinn) that a gift to the holder for the time being of 
an office in the Roman Catholic Church would be a good 
charitable gift virtute officii for ecclesiastical purposes, this 
suggestion, or decision, is, I think, open to this criticism: 
the incumbent of a parish in the Church of England carries 
out ecclesiastical purposes in maintaining the church in repair 
and holding services there, which are plainly charitable ; 
but the holder of an office in the Roman Catholic Church 
(and this may perhaps be especially the case with a prelate 
of that church) may well carry out purposes, e.g., in sup- 
porting financially a community of cloistered nuns, which 
although religious in the sense of being conducive to religion 
are clearly not charitable. Is it then implicit in such decisions 
as Re Flinn that the purposes for which the donee is declared 
to be at liberty to apply the funds which he holds as trustee 
virtute officii are purposes not coextensive with the religious 
purposes (if the pleonasm is permissible) of his office, but 
some narrower purposes which so far have not been defined ? 
And perhaps are not easily definable? It seems to me 
that if there is any substance in this doubt, it is better to 
draw a distinction between gifts for the Church of England 
on the one hand and gifts for other religious denominations 
on the other hand. 

In any case it is better to avoid in the case of any gift 
of this kind any word or expression which has given rise to 
difficulty in the past, whether or not the particular difficulty 
appears to have been resolved by the statement of principle 
in Re Rumball which I have referred to. Such words and 
expressions are “parish,” “connection’’ or ‘‘ connected 
with’’ or any similar expression, and “‘ religion’’ and any 
similar expression unless it is used as it is used in the law 
of charitable trusts in the expression “ for religious purposes ’’ ; 
and even then, having regard to Dunne v. Byrne and the 
constant use by the courts in the case of these gifts of the 
phrase “‘ ecclesiastical purposes,’’ it seems better to avoid 
it altogether. If the donee is a servant of God and he takes 
virtute officiit, the trusts on which he takes must be those 
(whatever their precise delimitation as a matter of law) of 
the service of God: that should be enough for any donor 
unless he has some particular, narrower purpose in mind. 

These observations tend to this conclusion. In the case 
of a gift to the holder of an office in the Church of England 
for the purposes of his office in the area of his office, it is 
both unnecessary and undesirable to add anything to a gift 
in the simple form ‘‘ To the vicar of [St. Mary le Bow in the 
City of London] £100,’ adapted as may be to the office held. 
In the case of a gift to the holder of an office in another 
religious body, some addition is, I think, desirable, but it 
must be an addition which defines and does not extend the 
scope of the trust; this requirement is met by the form: 
“ To the priest in charge of [St. James’s, Spanish Place} for 
charitable purposes in his parish £100,’’ again adapted as 
may be to the office held. If the object of the donor cannot 
be met by one or other of these suggestions, the donor should 
be asked either to reconsider his desires or to take advice. 
It is the only way of making sure that there will not be 
another addition to the line of cases of which Re Rumball 


is, as things are, the chronological culmination. 
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On the 18th November, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that there be imposed upon ANTHONY Hosson, 
of No. 27, Chancery Lane, London, W.C.2, a penalty of two 
hundred pounds (£200) to be forfeit to Her Majesty, and that 
he do pay to the complainant his costs of and incidental to the 
application and inquiry. 


On the 18th November, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of THoMAS BaGLey, of Temple 
Chambers, Market Square, Stone, Staffordshire, be struck oft 
the Roll of Solicitors of the Supreme Court, and that he do pay 
to the applicant his costs of and incidental to the application 
and inquiry. 
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TRUSTEES, BENEFICIARIES, AND OCCUPATION 


In rather different circumstances, trustees have twice served 
to illustrate the effect of Pt. II of the Landlord and Tenant 
Act, 1954, in recent months. Frish, Ltd. v. Barclays Bank, 
Ltd., and Another (1955) 3 W.L.R. 439 (C.A.); ante, p. 561, 
concerned the rights conferred on beneficiaries, not parties 
to a tenancy agreement, to benefit by the statutory provisions 
affecting security of tenure ; H7lls (Patents), Ltd. v. University 
College Hospital Governors {1955} 3 W.L.R. 523 (C.A.); 
ante, p. 760, the requirements of ‘‘ occupation’’ when an 
intention to occupy is relied upon to defeat a claim for a 
new tenancy. 

Section 41 of the Act, on the interpretation of which 
Frish, Ltd. v. Barclays Bank, Ltd., turned, was clearly passed 
to ensure that beneficiaries under trusts should not be denied 
advantages for which two qualifications are prima facie 
necessary; the one being a legal interest in a term or in a 
reversion and the other the actual occupation or intended actual 
occupation of demised premises. The clause which became the 
section was, in fact, added at the committee stage in the House 
of Lords, when it may have occurred to someone that the trust 
device, intended to protect, might indirectly give an unfair 
advantage if something were not done about it. The possi- 
bility of recognising ‘‘ vicarious occupation ’’ as tantamount 
to actual occupation has been known to crop up in rent 
control cases ; what may conceivably happen when A takes 
a dwelling-house which is to be occupied by B as B’s home, 
and the landlord knows all about the intention: can the 
landlord recover possession when the tenancy has _ been 
determined as A is not the occupying tenant and B is not 
his tenant at all? The possibilities were examined in the 
‘ Notebooxw ”’ on 10th July, 1954 (98 Sot. J. 468), but as yet 
no “‘ clear case’’ has been reported. 

However, in the case of security of tenure of business 
premises, it was noticed in time that a business might be 
carried on on demised premises by persons who were not 
the tenants under the tenancy, but for whom the tenancy 
was held in trust, and considered that it would be unfortunate 
if they were not given the same privileges as legal tenants. 
By parity of reasoning, it would be unfortunate if someone 
who wanted to carry on business on premises let to someone 
else, and for whom the reversion was held in trust, were 
unable to take advantage of the provisions making intention 
to occupy for one’s own business, etc., a ground for recovery 
of possession or for opposing an application for a new tenancy. 

Accordingly, by s. 41 (1) “‘ Where a tenancy is held in 
trust, occupation by all or any of the beneficiaries under the 
trust, and the carrying on of a business by all or any 
of the beneficiaries, shall be treated for the purposes of 
section twenty-three of this Act as equivalent to occupation 
or the carrying on of a business by the tenant .. .’’ (s. 23 
is the first section of Pt. II, defining the scope of that Part : 
‘“.. . premises which are occupied by the tenant and are so 
occupied for the purposes of a business carried on by him. . .”’) ; 
and by s. 41 (2) ‘‘ Where the landlord’s interest is held on 
trust the references in paragraph (g) of subsection (1) of 
section thirty of this Act shall be construed as including 
references to the beneficiaries under the trust or any of 
them...’’ Section 30 (1) (g) makes a landlord’s intention to 
occupy for the purposes of a business to be carried on by 
him, or as his residence, a ground for opposition. 

The facts of Krish, Ltd. v. Barclay’s Bank, Ltd., were as 
follows: in 1938 the owner of certain premises made a 
settlement of which the respondents in the subsequent 


proceedings were the trustees. The premises were conveyed 
to them on trust for sale, the settlement declaring a dis 
cretionary trust by which the income was to be used for the 
benefit of the settlor and his children during the settlor’s 
life, the capital to go to his issue. The applicants in the 
proceedings were tenants who carried on a “ fried fish’’ 
business on the premises (the frying of fish has occasioned a 
remarkable amount of landlord and tenant litigation: it 
illustrated what might be covered by “ offensive trade ’’ in 
a covenant, in Devonshire (Duke of) v. Brookshaw (1899), 
81 L.T. 83; the business was distinguished from that of 
a fishmonger and from that of a restaurant, in Errington v. 
Birt (1911), 105 L.T. 373; but if such businesses have already 
figured twice in cases under Pt. II of the Landlord and Tenant 
Act, 1954—the other occasion being X.L. Fisheries, Ltd. v. 
Leeds Corporation [1955] 3 W.L.R. 393 (C.A.) ; ante, p. 560—it 
is right to say that their nature was not relevant to the issue). 
They had obtained extensions or new tenancies under the 
Leasehold Property (Temporary Provisions) Act, 1951, and 
in October, 1954, made a formal request under the Landlord 
and Tenant Act, 1954, s. 26 (1), for a new tenancy The 
respondents’ reaction was to notify them that any application 
would be opposed on the ground set out in s. 30 (1) (g) 
construed pursuant to s. 40 (2): that is to say, they alleged 
that a beneficiary under the trust intended to occupy the 
holding for the purposes of a business to be carried on by 
him therein. 

The beneficiary was none other than the settlor, who had 
decided to offer the trustees a higher rent than the amount 
which the applicants had been paying, and to be responsible 
for the compensation which would be their due (under s. 37) 
if the application were dismissed. Whether the trustees 
were impressed by the argument I do not know ; it may well 
have given them headaches (in so far, in the one case, as a 
limited company can so suffer); but at all events, they 
advanced it in the county court where it was accepted by the 
judge. 

And, if the 
cannot be gainsaid that the argument 1s a plausible one. 
The landlord’s interest was held in trust, the settlor was a 
ergo, his intention to occupy 


‘ordinary use of language ’’ test suffices, it 


beneficiary under the trust ; 
the holding for the purpose of a business to be carried on by 
him therein disqualitied the applicants for a new tenancy 


The Court of Appeal, however, took the view that the 
matter was not so simple as all that. The words “ references to 
the beneficiaries under the trust or any of them’’ must be 
given some limitation and should be applied only to those 
whose interest under the trust—‘‘ putting it broadly and 
generally,’’ Evershed, M.R., said 
the right as against the trustees to occupy the property, 
or such that the trustees might properly, within the terms of 
the trust, let them as beneficiaries into possession. The 
words would not apply when the right to occupy was conferred 
Support for this interpretation 


was such as to give them 


by a commercial bargain. 
was, the learned Master of the Rolls considered, to be found 
in the provisions of s. 40 (1): that subsection clearly dealt 
only with cases in which the business happened to be carried 
on by someone who was not the tenant, but by a beneficiary 
for whom the tenant was a trustee: ‘inevitably, the 
occupation by the beneficiary is an occupation which derives 
its existence from the fact of the trust and the interest of the 
beneficiary under the trust.”’ 
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Jenkins, L.J., while declining to attempt an exhaustive 
definition of the kinds of beneficial interest which would 
satisfy s. 40 (2), observed that the trust before the court was 
a trust for sale and the beneficiary had not even got a life 
interest in the fund; but thought it possible that if the 
trustees had in their discretion decided to pay the particular 
beneficiary the whole of the income derived from the property 
until they decided otherwise, and had further determined 
that they would allow him to occupy the premises, treating 
the notional rent as set off against notional payments made, 
then, “‘ precarious though the right of occupation might be,”’ 
the beneficiary might bring himself within s. 30 (1) (g) as 
applied by s. 40 (2). With the observation that this may 
inspire some skilful conveyancer to invent suitable strings 
to gifts, to serve as leading strings for trustees, I conclude my 
discussion of Frish, Ltd. v. Barclays Bank, Ltd., and Another. 


The more recent Hills (Patents), Ltd. v. University College 
Hospital Board of Governors (I omit the rest of the title, 
which is ‘‘ Same v. Same’’ repeated twice) also turned on 
opposition to claims for new tenancies based on the landlord’s 
intention to occupy the holding for the purposes of his 
business, but very different issues were raised. The holdings 
were a building near a “ teaching’’ hospital. In 1946, the 
then owners of the hospital bought the reversions, the leases 
then having nearly eight years to run. Endowment funds 
were used for the purchase, and it was intended that the 
properties would be used for hospital purposes when the 
terms expired. The National Health Service Act, 1946, 
came into force in 1948, the results being that the holdings 
became ‘‘endowment property,’ property not in use for 
hospital purposes, but vested in the board of governors as 
trustees bound to apply the income for such purposes. 

But in 1954, a decision was made that when the leases fell 
in the buildings would be used for hospital purposes: work- 
shops, a physics laboratory, the engineers’ office, and the 
accounts department. The board of governors then came to 
an agreement with the Minister of Health by which they were 
to sell him the premises when vacant possession was obtained. 
So when the application for a new tenancy was met by 
s. 30 (1) (g) opposition: ‘‘ We intend. . . on the termination 
of the current tenancy, to occupy the premises for the purposes 
of activities carried on by us (being a body corporate constituted 
under the National Health Service Act, 1946),’’ the questions 
arose whether, having regard to the contract of sale, the 
trustee landlords could be said to intend to ‘‘ occupy ’”’ the 
holdings. It may have been noticed that their statement 
did not use the word ‘‘ business’’: of that more later. The 
main issue was whether the board could be said to intend to 
occupy the premises; the respondents contended that the 
premises would be occupied by the Minister of Health and not 
by the board of governors. 


It was largely by reference to the special provisions of the 
National Health Service Act, 1946, that a majority of the court 
decided that this contention was ill-founded. Section 12 (3) 
imposed on the board the duty of generally managing and 
controlling the hospital on behalf of the Minister; s. 13 (1) 
expressly entitled the board, notwithstanding that they were 
exercising functions on behalf of the Minister, to enforce any 
rights acquired, and made them liable in respect of any 
liabilities incurred in the exercise of those functions, in all 
respects as if the board were acting as a principal. There 
was no suggestion—indeed, the notion would be out of date— 
that the board were agents of the Crown (it was decided in 
Tamlin v. Hannaford {1950} 1 K.B. 18 (C.A.) that if the 
British Transport Commission was an “ emanation’’ of the 
Crown and if the Minister of Transport did possess powers to 
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control it, that did not make it an agent of the Crown). 
The questions were whether the trustees of the hospital were, 
or the Minister of Health was, the intending occupier—or 
possibly whether both answered to that description; and 
whether occupation by the trustees would be occupation for 
the purpose of their business. 

Hodson, L.J.’s dissenting judgment was based substantially 
on the above-mentioned provisions of ss. 12 and 13 of the 
National Health Service Act with their “on behalf of the 
Minister ’’ ; the business or activity was that of the Minister ; 
there could not be two occupations. 

Morris, L.J.’s judgment was largely concerned with the 
question whether the trustees’ occupation would be for the 
purposes of generally managing the hospital, and whether those 
activities were to be carried on in the premises; and he 
considered that the purposes were the purposes of the 
governors, the works department and accounts department 
were necessary parts of the hospital, and that it would be 
rather artificial to regard the governors’ activities as being 
“by way of remote control ’’ and thus not carried on in the 
premises. 

Denning, L.J.’s views on the agency question were based 
on the powers entrusted to them ; they were to manage and 
run the hospital and the Minister could not take the task out 
of their hands. On the question whether there could be more 
than one occupier, his conclusion is flatly opposed to that of 
Hodson, L.J. ‘‘ Possession in law is, of course, single and 
exclusive, but occupation may be shared with others .. .” 
There are landlord and tenant cases which tend to support this 
proposition (Peebles v. Crosthwaite (1897), 13 T.L.R. 198, 
and Chaplin v. Smith [1926] 1 K.B. 198 (C.A.), showed how a 
tenant, bound by a covenant against parting with possession 
which does not forbid the sharing of occupation, can safely 
run the business of a limited company on the demised premises). 
What might, perhaps, have been more closely gone into is 
whether the Landlord and Tenant Act, 1954, s. 30 (1) (g), 
when it says “‘ intends to occupy,’’ means “ as sole occupier.”’ 
Denning, L.J.’s succinct statement does not, as it reads, 
seem altogether consistent with the law relating to joint 
tenancies. Joint tenants, we have been taught, are“ each 
possessed of the whole estate,’’ and one cannot sue the other(s) 
for trespass unless what complained of amounts to ouster. 
However, Blackstong (Commentaries, Ch. XIV) does speak of 
their ‘‘thorough and intimate union of interest and 
possession ’’’ and tells us that each has the entire possession 
of the land ; looked at in that way, it may be accurate to say 
that they do not share possession. And certainly, no one 
could consider the trustees of a hospital to be joint tenants 
with the Minister of Health. 

It will be observed that the duties imposed on the trustees 
by the National Health Act, 1946, were a vital consideration 
in the decision, and I do not think that the situation is likely 
to be reproduced where no statutory obligations can be 
invoked. Incidentally, the paragraph says nothing about how 
long the intended occupation is to last. On the face of it, a 
business concern owning motor vehicles and garages which has 
let one garage to some other business concern could oppose 
the grant of a new tenancy if it wanted to use that garage for 
the purpose of giving its own vehicles an overhaul. 

The question whether the purposes for which the trustee- 
governors intended to occupy the holding were purposes of a 
business was raised but does not appear to have been gone 
into as thoroughly as might be desired. Reports at present 
available show that in his judgment Hodson, L.J., briefly 
referred to the ‘‘extended meaning’’ of the word “business’’; 
Morris, L.J., appears to have drawn attention to that definition 
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at some stage of the proceedings; but only Denning, L.J., 
said anything about what it might cover. The phrasing of the 
ground of opposition referred to above does, in fact, allude 
to the definition which is in s. 23 (2) and runs: “In this 
Part of this Act the expression ‘ business’ includes a trade, 
profession or employment and includes any activity carried 
on by a body of persons, whether corporate or unincorporate.’’ 
This accounts for the “‘ we intend . . . to occupy the premises 
for the purposes of activities carried on by us (being a body 
corporate ...).’’ The point having been taken, Denning, L.J., 
said that it was plain that the governors intended to occupy 
those premises for the purposes of an activity to be 
carried on by them therein, the activity of managing the 
hospital. 

This would dispose of a suggestion tenatively made in this 
“Notebook ’’’ on 20th August last (p. 575, ante) that the 
expression might be limited to activities carried on with a 
view to profit. No one would, of course, deny that a 
workshop, a physics laboratory, an engineers’ office and an 


DEAD 


IT is not a good idea to encourage virtue systematically, to 
make it pay. Virtue is not to be embraced because it pays 
to embrace her, any more than a woman is to be embraced 
because it pays to embrace her. That sort of virtue is only 
cupboard virtue. It has produced “ rice Christians ’’ in the 
past and, in another sphere of influence, is probably producing 
“rice Marxists.’’ No doubt, for the practical purpose of 
getting urgent jobs done and for tempting the amiably idle 
out of their attractive lethargy, the technique of the carrot 
has a certain limited application, but no horse ever won a 
steeplechase with a carrot dangling in front of his nose. 

Still, unfortunately (though naturally), l'homme moyen 
sensuel cannot think of any way of rewarding virtue except 
in his own terms of wealth and comfort. Thus something 
inside the worldly men of the period attracted them to the 
freedom and detachment of the early Franciscans and in not 
so very long, out of sheer admiration for their unworldliness, 
they had loaded them with enough social security to clamp 
them to earth almost as securely as themselves. (That’s the 
catch in trying to establish the Kingdom of Heaven on earth.) 
After that, the worldly men got annoyed with friars and monks, 
asking what was the good of their religious life if they were 
just like anybody else and wishing they could get back what 
they had given them. 

To the practical man, it may seem visionary and unreal to 
say that if you don’t do a thing because you really will to do 
it, no good can ultimately come of it, that mixed motives 
dilute the force and effect of any action. But it is rather 
more obvious that, once you have made virtue pay, put it on a 
soundly attractive footing for all who practise it or seem to 
practise it, all the parasites in the world will be mixing in 
with the virtuous to get at the easy money—Pecksniff, 
Tartuffe, Uriah Heep and all—and once they are comfortably 
entrenched in a charitable use, it is not of much use to anyone 
but themselves. It is all quite natural and would be 
enormously depressing if charity had not got an invincible 
resilience and capacity for recuperation and recurrent recovery, 
so that, just when the virtue has gone out of official institutions, 
somewhere on the outer perimeter of society a Monsieur Vincent 
or a William Booth or an Abbé Pierre appears and starts 
again from nothing. 

So it is that, although mortmain (that derogatory epithet) 
and charities did not meet in one statute until late in the 


SOLICITORS’ 


JOURNAL (Vol. 99] 867 


accounts department involve considerable and_ intense 
“activity ’’; nevertheless, I submit that this is again a case 
in which some limitation must be given. An intention to 
conduct a chess, or even a bridge, club could hardly suffice. And 
if ‘‘ activity ’’ is to be construed as “* as opposed to passivity 

it may be that another group of cases in which trustees of 
charities have played a part may have to be resorted to: 
those in which a contrast has been made, or sought to be made, 
between “‘active’’ and ‘contemplative’? communities 
(‘doing good’’ v. ‘‘ being good’’) (see the judgment of 
Wickens, V.-C., in Cocks v. Manners (1871), L.R. 12 Eq. 574) 
Possibly it could not be contended that the actual conducting 
of a‘‘ Home of Rest,’’ such as figured in Re James ; Grenfell v. 
Hamilton {1932} 2 Ch. 25 would not be an activity ; the more 
passive the cestuis que trustent, the more active the trustees 
But when the purpose of all concerned is essentially that 
of quiet contemplation, could it be contended that they 
would be carrying on a business within the meaning of the 
Landlord and Tenant Act, 1954, ss. 23 (2) and 30 (1) (g 


HANDS 


nineteenth century, they always represented two comple 
mentary aspects of the same problem. Once monastic 
charity was organised, it covered a multitude of evasions 
and people began to see it as a dead hand rather than a 
living fire. So from the thirteenth century onwards the 
feudal system waged a defensive war against various insidious 
devices by which land was collusively put into monastic 
hands for the avoidance of feudal dues—wardships, marriages, 
reliefs and escheats—devices which would be looked on in 
something like the same light as tax evasion in our own day. 
Hence the Magna Carta of Henry III in 1224-25 and the 
statute of Edward I De Viris Religiosis in 1279, putting a 
check on the acquisition of land by corporations lest it should 
fall into mortmain “‘ aliguo modo, vel arte, vel tngento.”’ 
Corporations could only acquire land under royal licence. 

The general sack of the monasteries under Henry VIII made 
the lay world feel a lot easier on the score of inalienable 
property and, drawing comfortable breath again, Parliament 
enacted the statute 43 Eliz. I, c. 4, which jn its muddled and 
untidy way was intended to give wide encouragement to 
charities and the sort of good works which the religious 
houses used unobtrusively to perform. The statute itself, 
a jumble and a jingle in which the Elizabethan Parliamen 
tarians seemed to be racking their secular brains to recollect 
all the benefactions that had been the by-product of a 
supernatural impulse, has never yet been reduced to coherence 
by all the king’s judges and all the king’s counsel from then 
tillnow. Still, it was meant to give an impetus to charitable 
works, which, on the whole, retained an ecclesiastical flavour 

Time passed, and feudalism had finally died in the Civil 
War, and public feeling took a new turn. By s. 4 of the 
Act 2 & 3 Anne, c. 11, establishing Queen Anne's Bounty, 
the statutes of mortmain were much relaxed in its favour 
Perhaps because of this, people in the reign of George II 
began to be obsessed by a terrifying vision of an England in 
which all the land would be owned by Queen Anne’s Bounty 
or by some ecclesiastical charity, so that a man would “ be 
told he can’t enjoy a foot of land but as tenant to some 
Cathedral, College or Hospital,’ and in 1736 Parliament 
swung away from encouraging the charitable. Hitherto, 
charities vested in trustees had not fallen within the mortmain 
laws. Now a new Mortmain Act brought them in, impeding 
them in the acquisition of land or any interest in land, so 
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that transfers by deed were stringently restricted and 
bequests by will totally forbidden. 

Subsequently in judicial pronouncements Lord Hardwicke, 
who was one of the leading promoters of the Act, justified 
it as being designed “‘ to hinder gifts by dying persons out 
of a pretended or mistaken notion of religion as thinking 
it might be for the benefit of their souls to give their lands to 
charities which they paid no regard to in their lifetime ”’ 
(Attorney-General v. Lord Weymouth (1743), Amb. 20, 23). 
In Attorney-General v. Day (1749), 1 Ves. Sen. 218, 223, he 
added that the views of the Legislature were “ the first, to 
prevent the locking up of land and real property from being 
aliened . .. the second, to prevent persons in their last moments 
from being imposed on to give away their real estates from 
their families.’’ 

But, if that was all that was meant, the Act was expressed 
in needlessly wide terms which can only be explained by the 
fear of the bogy of clerical domination rooted in disproportion- 
ately large landed extended by the 
unrestricted power to establish charitable trusts. That 
churchmen generally were suspected of Jacobite tendencies 
must have added a political flavour to these apprehensions. 
Queen Anne’s Bounty, by which, it was said while the Bill 
was being debated in the House of Lords, “‘ all the clergymen 
of the Church of England are in some manner united into one 
corporation ’’ was treated as a danger signal. It was foreseen 
that they would become “ the masters and lawgivers of this 
country.’ In furtherance of this event, ‘every man, nay, 
every woman in England is by that Act enabled to give them 
by deed and even by will the whole estate, real and personal, 
which he may die possessed of, and such estates the corporation 
are rendered by that Act capable to hold and enjoy without 
any licence ad quod damnum and notwithstanding the Statutes 
of Mortmain.”’ 

A writer in the Gentlemen’s Magazine, giving a commentary 
on the debates in the House of Lords, shows how deep was the 
fear of an ecclesiastical monopoly of land: ‘‘ Whilst I 
admired the wisdom and policy which was shewed in their 
arguments with regard to the safety of the nation in general, 
1 could not help rejoicing in the humanity which appeared 
in their considering the private circumstances of men in 
every profession in it. A peer then appeared truly worthy 
of his superiority over the rest of mankind when he was 
interesting himself in the cause of his inferiors, whose main- 
tenance depends on their labour. The industry of every man 
in his profession must be greatly excited when he perceives 
that it is the care of the Legislature that he should not be 
defeated of his reward. Was the way to purchase estates 
obstructed, to what end should the soldier expose himself to 
toil and danger? For what end does the scholar study or 
the merchant trade, but that he hopes one day to enjoy a 
family which he can provide a secure property to maintain ? ”’ 

The Lords were at pains to repudiate any suggestion that 
there was an attack on the Church, especially as one reverend 
Dean had invoked the total destruction of the army of 
3rennus by divine intervention in punishment for a design 
to plunder a holy place. The commentator of the debates 
reported : ‘‘ Nor did their lordships in their debates show less 
regard to the property than the honour of the clergy ;_ they 
particularly expressed a very tender concern for the poorer 
part of them. They said the most compassionate things of 
their necessities, showed a great care of the charities which 
are appropriated by the public for their relief and proposed 
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many good methods of making them effectually answer the 
ends designed and that in a little time.’’ 

So the Bill became an Act, and, fortunately for the 
Universities and Colleges of Oxford and Cambridge, they 
were not felt to constitute a threat to the balance of society : 
they were expressly exempted. By 1803, the Legislature 
had shed its apprehensions of unlimited self-aggrandisement 
by Queen Anne’s Bounty and an Act was passed exempting 
it; from then onwards it showed no sign of monopolising 
inordinate areas of land. 

3ut the Act went on, a boon and a blessing to lawyers from 
the innumerable subtleties which multiplied in endless 
litigation to determine what was an “ interest in land ’’ which 
it was forbidden to bequeath to a charity. Bonds of the 
Corporations of Bradford, Dewsbury and Wakefield were, but 
bonds of the Corporations of Oldham and Salford were not, 
interests in land. Swansea Harbour bonds were an interest 
in land, but not Mersey Dock bonds. Leicester Corporation 
redeemable stock was an interest in land, but not Leicester 
Corporation bonds. A bond charging money on police rates 
was not an interest in land, but a mortgage on poor rates 
was. For this personalty savouring of realty the Chancery 
lawyers invented the rather sinister expression “ impure 
personalty,”’ all too likely to suggest to common lawyers the 
most sinister proceedings in the courts of equity. 

By the end of the nineteenth century the law of mortmain, 
so long surviving its feudal origins, had become something of 
a legislative museum piece, but the innate conservatism of 
the English tidied it up in a consolidating enactment, the 
Mortmain and Charitable Uses Act, 1888. In 1891, a further 
Act, while leaving unchanged the restrictions on assurances 
of land inter vivos to charities, validated gifts by will provided 
the land bequeathed was sold. There the law of mortmain 
rests at present, but it still has life enough to spring an 
occasional surprise. The law is, indeed, as Hilaire Belloc 
once observed, “‘ not the dull subject some think it, but a 
very fascinating trade, full of pleasant whims and tricks for 
throwing an opponent.’’ When limited companies were 
invented, companies registered in Britain were left outside 
the scope of the law of mortmain. But if you look at 
Attorney-General v. Parsons {1955| Ch. 664, you will see that 
the forfeiture to the Crown which penalises infringements 
of the mortmain prohibition has been ingeniously adapted 
to foist on the Crown the damnosa hereditas of an onerous 
and unwanted lease, just by the simple device of assigning it 
to a company registered in Eire. (At the moment of writing, 
the decision is under appeal to the House of Lords.) 

The whole landscape of society has changed many times 
since the medizval kings first devised the laws of mortmain. 
At different times they have been used to prevent the evasion 
of feudal obligations or to ensure that land shall not be taken 
permanently out of circulation, out of reach of the human 
individual who seeks the rooted security of one steadfast piece 
of soil. Whether it is a matter of evading obligations or 
monopolising land, it is no longer to charitable institutions 
that the dead hand feared by our ancestors belongs. It has 
long been a legal truism that a limited company has neither 
a soul to save nor a body to kick and nothing could be 
deader than that. Of local authorities and government 
organs it is just as true. Yet year by year the three of them 
take more and more of the land of England into their 
anonymous and impersonal grip. It has given mortmain a 
It might well produce a new Mortmain Act. 


RICHARD ROE. 


new meaning. 





Mr. John Charles St. Laurence Stallwood, solicitor, of Reading, 
left £19,641 (£19,537 net). 


Mr. W. Mossop, solicitor, of Blackpool, left £39,075 (£38,950 
net). 
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TOWN THOUGHTS FROM THE COUNTRY 


Less and less time is now spent in railway trains and railway 
stations, and on the whole this is a pity. A lawyer needs 
the enforced leisure which draughty junctions afford. To 
read is impossible ; to write, equally so. One must wander 
about, waiting for the train, and contemplate the opposite 
platform. However, time spent in contemplation is seldom 
wasted. 

Motor cars are all very well, but a truly contemplative 
state is not altogether desirable in modern traffic conditions. 
Give me a train for travelling, as nature intended. Whether 
on the way to see an influential testator, or to plead a cause 
in a distant county court, the train gives one time to adjust 
one’s thoughts and arrange one’s papers before going into 
action. The best argument I ever publicly uttered received 
its final polish in an empty railway compartment. 

These thoughts occurred to me while contemplating the 
opposite platform of a draughty junction in the middle of the 
country. I realised that I was undergoing a short period of 
idleness, something like a ship’s engines when, after a long 
run, steam is shut off while the pilot comes aboard. One 
has time to stand and stare. Then wires jangle, a signal arm 
drops, and one returns to life as the evening train comes in. 

What I had been thinking about, while waiting for the 
train to take me home, was the process of going from town to 
country, and from country to town. The townsman some- 
times thinks of the countryman as being “ buried’’ in the 
country ; conversely, the countryman thinks of the townsman 
being ‘‘ immersed ’’ in the life of the town. Of course, this 
is a generalisation, but if you swap the two words “ buried ”’ 
and ‘‘ immersed,’’ you do get some idea of the two elements 
in which the townsman and the countryman respectively 
exist. 

I will not touch on the misconceptions which can arise 
when trying to draw distinctions; the distinction is there 
nevertheless. I dare say something similar exists between 
the landsman and the seafarer. A collector for the Royal 
National Lifeboat Institution once told me that collections are 
far better inland than on the coast. I am not sure what this 
means—a disparity of esteem, perhaps. 

It might be interesting to compare how charitably disposed 
are townsmen towards their country cousins, and vice versa. 
Here one is up against a first class difficulty. I myself, when 
thinking of a town charity, immediately visualise the 
Salvation Army. Slums, prostitution, abandonment of 
children, dirt, crime, poverty, disease, neglected old age: 
these are the enemies with which the Salvation Army comes 


to grips, mostly in our industrial areas. Its weapons appear 


to be a basic knowledge of Christian teaching, a good deal of 
hope, a great deal of a special sort of bravery, enough common 
sense (but not too much), and some collecting boxes. 

When thinking of a rural charity, the best one can do 
after a great deal of thought, is to visualise a row of neat 
almshouses. In the country, whatever you may think of 
the primitive, damp and insanitary little hovels, we have no 
slums. The worst-housed family in the country retains its 
pride ; the disgraceful dwellings are therefore different from 
slums. Immorality is possibly as rife in the country as in 
the town; at worst, however, it is only haphazardly on a 
commercial basis. The other evils with which the Salvation 
Army grapples in a town exist in the countryside ; but, 
somehow, neighbourliness, order and decency have a better 
chance of prevailing. 

What of abject poverty? For years the farm worker 
has been among the worst-paid members of the English social 
structure. Under the old Workmen’s Compensation Acts 
the lowest paid came off worst—even if the injuries were 
identical with those suffered by a better-paid worker. And, 
by the way, industrial injuries have always been high in the 
agricultural industry and there are still plenty of elderly 
disabled farm workers who gained what compensation they 
could only under the old Acts. There is, of course, a National 
Union of Agricultural Workers who run their own show 
and have their own benevolent fund. 

Of organised charity for country dwellers as a whole there 
is remarkably little. There is a National Agricultural 
Benevolent Fund; but where the need is greatest you will 
generally find just the neighbours lending a hand, or the 
vicar calling, or the local committee of the British Legion 
helping out. A great many more little homes for the aged 
are required, and here the private benefactor has a great 
opportunity for building and endowing some homes ; I should 
like to see two or three in each village. 

However, unless you or your clients can do something 
about the problem of old age in the country, do not worry 
about the charitable needs of the country folk. Somehow, 
they manage to get along; it’s their worry, and _ their 
neighbour’s worry, but not yours. We should not like to be 
on your conscience at all. Instead, glance through the 
names of other charities mentioned in this issue: you will 
find one which particularly needs your money just now. 
I personally, but like many others seeing industrial social 
problems from a safe distance, am sending something to the 
Salvation Army. 

‘“ HIGHFIELD " 


OBITUARY 


Mr. H. BENTLEY 
Mr. Harry Bentley, Town Clerk of Hertford, died on 


28th November, aged 62. 


Mr. H. C. BROOKE-TAYLOR 


Mr. Herbert Clifford Brooke-Taylor, solicitor, of Bakewell, 
died on 27th November, aged 69. He was clerk to the Bakewell 
Magistrates for thirty-five years, and was for twenty-eight years a 
member of Bakewell Urban Council. He was admitted in 1909. 


Major E. A. CAPEL 


Major Ernest Amphlett Capel, solicitor, of Hereford, died on 
30th November, aged 80, He was admitted in 1898. 


Sir WALTER COBBETT 
Sir Walter Palmer Cobbett, C.B.E., solicitor, of Manchester, 
died on 2nd December, aged 84 He was admitted in 1893 
and was for many years Chairman of the Manchester and Salford 
Trustee Savings Bank and a vice-president of the Trustee Savings 
Banks Association 
Mr. W. R. HAMBLING 


Mr. William Russell Hambling, managing clerk to Messrs 
Blandy and Blandy, of Reading, has died, aged 75 


Mr. P. HAWORTH 


solicitor, of Blackburn, died on 


Mr. Percy Haworth, 
He was admitted in 1903 


18th November, aged 73. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
JUS SPATIANDI: PLEASURE 
RIGHT TO USE 
In re Ellenborough Park 
In re Davies, deceased ; Powell v. Maddison 
Evershed, M.R., Birkett and Romer, L.J J. 
Appeal from Danckwerts, J. ([1955) 3 W.L.R. 91 ; ante, p. 418). 


EASEMENT : GROUND: 


15th November, 1955 


In 1855, Ellenborough Park at Weston-super-Mare, land open 
and unbuilt-on and the surrounding property, belonged to two 
vendors in equal moieties who sold, for building purposes, the 
plots surrounding the park. The conveyances of the plots were 
in similar form granting to the purchaser “ the full enjoyment 

at all times hereafter in common with the other persons to 
whom such easements may be granted of the pleasure ground 
Ellenborough Park but subject to the payment of a fair 
and just proportion of the costs, charges and expenses of 
keeping in good order and condition the said pleasure ground.”’ 
Each purchaser covenanted to pay a fair proportion of the 
expenses of making the pleasure ground and at all times keeping 
it in good order and condition and well stocked with plants and 
shrubs. The vendors covenanted with each purchaser, his heirs, 
executors, administrators and assigns, at the expense of the 
purchaser, his heirs, executors, administrators or assigns and all 
others to whom the right of enjoyment of the pleasure ground 
might be granted, to keep Ellenborough Park as an ornamental 
pleasure ground. The park had become vested in the plaintiffs 
upon the statutory trusts for sale. Danckwerts, J., held that 
the right to use the pleasure ground was a right known to the 
law and an easement. The first defendants appealed. (Cur. adv. 
vult.) 

EVERSHED, M.R., delivering the judgment of the court, said 
that the substantial question raised in the appeal was one of 
considerable interest and importance. If the householders were 
now entitled to an enforceable right in respect of the use and 
enjoyment of Ellenborough Park, that right must have the 
character of an easement as understood by, and known to, our 
law. It had, therefore, been necessary for the court to consider 
carefully the qualities and characteristics of easements, and, for 
such purpose, to look back into the history of that category of 
incorporeal rights in the development of English real property 
law. It might be fairly assumed that in Duncan v. Louch (1845), 
6 O.B. 904, the court of Queen’s Bench was of opinion that such 
a right as the plaintiff claimed was capable of fulfilling the 
qualifying conditions of an easement. On the other hand, 
Sir George Farwell, J.,in Jiternational Tea Stores Co.v. Hobbs{1903 
2 Ch. 165 and A.-G. v. Antrobus {[1905) 2 Ch. 188, used language 
appearing to treat as axiomatic the proposition that a right which 
should properly be described as a jus spatiandi was a right 
excluded by English law, as by Roman law, from the company 
of servitudes. None of the aforementioned cases, with the 
possible exception of Duncan v. Louch, supra, constituted or 
involved a direct decision upon the question now before the 
court ; and although the existence of gardens surrounded by 
houses, the owners or occupiers of which enjoyed in practice the 
amenities of the gardens, was a well-known feature of town 
development throughout the country, no other case appeared 
to have come before the courts in which the validity of the rights 
in fact enjoyed in the gardens had ever been tested. It might 
well be possible that Sir George Farwell, J.’s rejection of the 
jus spatiandi as a legal right by English law was derived in part 
from its similar rejection by the law of Rome, but nevertheless, 
apart from the opinion of Farwell, J., there had been no judicial 
authority for adopting the Roman view in this respect into the 
English law. Moreover, the exact characteristics of the jus 
spatiandi mentioned by Roman lawyers had to be considered. 
It by no means followed that the kind of right in question, 
arising out of a method of urban development that would not 
have been known to Roman lawyers, could in any case be said 
to fall within its scope, and, in any event, its validity must depend 
upon a consideration of the qualities which must now be 
attributed to all easements by the law relating to easements 
as it had developed in England. Counsel had been content to 
adopt as correct the four characteristics formulated in Dr. Cheshire’s 
Modern Real Property (7th ed.), pp. 456 et seq. : (1) there must 
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be a dominant and a servient tenement; (2) an easement must 
‘accommodate ’’ the dominant tenement; (3) dominant and 
servient owners must be different persons ; and (4) a right over 
land could not amount to an easement unless it was capable of 
forming the subject-matter of a grant. The first and third 
might be disregarded for present purposes, and the case turned 
on, first, whether the alleged easement could be said in truth to 
“accommodate ’’ the dominant tenement—-whether there existed 
the required “‘ connection ’’—and, secondly, whether the right 
alleged was capable of forming the subject-matter of a grant 
It was one of the main submissions for the defendants that the 
right of full enjoyment of the park was insufficiently connected 
with the enjoyment of the property conveyed in that it did not 
subserve some use which was to be made of that property. That 
question was primarily one of fact. The park was the collective 
garden of the neighbouring houses to whose use it had been 
dedicated by the owners of the estate and as such amply satisfied 
the requirement of connection with the dominant tenement. 
As to Dr. Cheshire’s fourth condition, the court had construed 
the right conferred as being both well defined and commonly 
understood, and in those respects it was distinct from the indefinite 
and unregulated privilege ordinarily understood by the jus 
spatiand:. The right conferred no more amounted to a joint 
occupation of the park with its owners than a right of way, and 
there was nothing repugnant to a man’s proprietorship or 
possession of land that he should decide to maintain it as an 
ornamental garden, and should grant rights to a limited number 
of other persons to come into it for the enjoyment of its amenities 
No doubt a garden was a pleasure, but the right to enjoy it was 
not one having no quality either of utility or benefit as those 
words should be understood. It constituted a beneficial attribute 
of residence in a house as ordinarily understood, and its use for 
the purposes, not only of exercise and rest, but also for such 
normal domestic purposes as, for example, taking out small 
children in perambulators or otherwise, was not fairly to be 
described as one of mere recreation or amusement. In a sense 
it included something of a jus spatiandi, but the court doubted 
whether the right to use and enjoy a garden could with accuracy 
be said to constitute a mere jus spatiandi. On the assumption, 
however, that the right did constitute a jus spatiandi, or that 
it was analogous thereto, it was not for that reason incapable 
of ranking in law as an easement. The principle that the 
jus spatiandi was an interest which was not known to our law 
had been widely accepted in the profession, but it was in conflict 
with Duncan v. Louch, supra. The court was unable to accept 
the accuracy of Farwell, J.’s dicta, and, in reference at least to 
a case such as the present, they could not be regarded hereafter 
as authoritative. The court agreed with Danckwerts, J., in 
regarding Duncan v! Louch as a direct authority in the plaintiffs’ 
favour, and for those reasons the appeal must be dismissed 
Appeal dismissed. 

APPEARANCES : Geoffrey Cross, Q.C., and N.S. Warren (Robins, 
Hay & Waters, for Burges, Salmon & Co., Bristol); T. A. C. 
Burgess (Waterhouse & Co., for John Hodge & Co., Weston-super 
Mare); feginald Goff, Q.C., and A. F. M. Berkeley (Robbins, 
Olivey & Lake, for Griggs & Collett, Weston-super-Mare). 

[3 W.L.R. 892 


Reported by J. A. Grirritus, Esq., Barrister-at-Law} 


HUSBAND AND WIFE: JURISDICTION TO ENTERTAIN 
ALL SUITS FOR NULLITY ON BASIS OF PARTIES’ 
RESIDENCE 
Ramsay- Fairfax (otherwise Scott-Gibson) v. Ramsay- Fairfax 
Denning, Hodson and Morris, L.J J. 
15th November, 1955 

Interlocutory appeal from Willmer, J. 

The wife of a marriage celebrated in Egypt under s. 22 of the 
Foreign Marriage Act, 1892, presented in England a petition 
for nullity on the grounds of her husband’s incapacity or wilful 
refusal to consummate, at a time when both parties were resident 
in England, though domiciled in Scotland. The husband appeared 
under protest, alleging that the court had no jurisdiction to 
entertain the wife’s proceedings. 

DENNING, L.J., said that the marriage under the Foreign 
Marriage Act, 1892, could be treated in all respects as if it was 








December 10, 1955 THE 


a marriage made in England. The jurisdiction of our courts in 
nullity cases was different from that in divorce, which since 1895 
could only be decreed by the courts of the parties’ domicile. 
The jurisdiction in nullity dated from 1857, when by s. 22 of the 
Matrimonial Causes Act, 1857, it was plainly required to be 
exercised on the principles and rules observed in the ecclesiastical 
courts before 1857 ; and though the grounds of nullity had since 
been extended, nevertheless all suits for nullity, whether on the 
original or on the new grounds, were to be governed by those 
principles and rules. It was clear that the ecclesiastical courts 
based their jurisdiction in such cases on residence, not on 
domicile. So in the present case, where the husband and wife 
were, at the issuing of the petition, both resident in this country, 
that was sufficient to give the court jurisdiction to decide the 
case. The view of Bateson, J., in Inverclyde (otherwise Tripp) v. 
Inverclyde {1931} P. 29, that a suit for nullity should be equated 
with a suit for divorce and be governed solely by the law of the 
domicile, should be overruled. Nor did his lordship agree 
with the distinction sought to be drawn between a marriage 
which was void and one which was voidable. Impotence, for 
instance, had always made a marriage voidable; but the old 
ecclesiastical courts would certainly have assumed jurisdiction 
in such a case on the ground of residence and not of domicile, 
and so should this court. It might be that in nullity cases the 
courts of the domicile and the courts of the place where the 
marriage was celebrated might also have jurisdiction; but the 
courts where both parties resided certainly had jurisdiction. 
He would dismiss the appeal. 

Hopson, L.J., agreeing, said that he agreed with the reasoning 
in Hutter v. Hutter (otherwise Perry) [1944] P. 95, based as it 
was on the ecclesiastical jurisdiction and the way in which it 
was exercised. He wished only to add what had been said many 
times before, and by Sir William Scott in Sinclair v. Sinclair 
(1798), 1 Hag. Con. 294, at p. 297, that “‘ the conclusion is carried 
too far when it is said that a sentence of nullity of marriage 
is necessarily and universally binding on other countries.”’ 

Morris, L.J., concurring, said that the effect of the statutory 
provisions, albeit that they gave additional grounds for a decree 
of nullity of which the old ecclesiastical courts had no cognizance, 
was to give the jurisdiction of those courts in nullity to the 
Probate Division of the High Court, where the parties were 
resident within the jurisdiction. ; 

Appeal dismissed. 

APPEARANCES: R. J. A. Temple, Q.C., and H. S. Law 
(G@. P. Voss); H. J. Phillimore, Q.C., and S. L. Elborne (Lee, 
Ocke rby, Johnson ‘ Co.). 

(Reported by Miss M. M. Hitt, Barrister-at-Law] [3 W.L.R. 849 
STATUTE OF 1705: EFFECT OF 
PREAMBLE 
Prince Ernest of Hanover v. A.-G. 
Evershed, M.R., Birkett and Romer, L.J J. 
16th November, 1955 

Appeal from Vaisey, J. ({1955] Ch. 440; anle, p. 220). 

A great-great grandson of Ernest Augustus, Duke of Cumberland 
(a descendant of the Princess Sophia), who succeeded to the 
throne of Hanover in 1837, started an action against the 
Attorney-General for a declaration that he was a British subject, 
having regard to the provisions of the Statute of 1705 (4 Anne c. 4). 
The statute, after reciting in the preamble that the Crown, on 
the death of Queen Anne without issue, was limited to the 
Princess Sophia and her issue, continued “‘ to the end (that) 
the said Princess . . . and the issue of her body, and all persons 
lineally descending from her, may be encouraged to become 
acquainted with the laws and constitutions of this realm, it is 
just and highly reasonable, that they, in Your Majesty’s lifetime 

. should be naturalised ’’ and proceeded to enact that “ the 
said Princess and the issue of her body, and all persons 
lineally descending from her, born or hereafter to be born, be 
and shall be deemed natural born subjects of this 
Kingdom,’’ Roman Catholics excepted. Vaisey, J., held that 
the enacting words must be read as limited to descendants of 
the Princess born in the lifetime of Queen Anne. The plaintiff 
appealed. (Cur. adv. vult.) 

EVERSHED, M.R., said that the Statute 4 Anne c. 4 was repealed 
by the British Nationality Act, 1948, but the repeal was subject 
to the provision that every person who was a British subject 
immediately before the repealing Act came into operation should 
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become a British subject thereunder. The plaintiff was born 
in 1914 and the question in the action was whether, upon its 
true interpretation, the Act of 1705 was such as to apply to a 
person coming into existence more than 200 years after the date 
of its passing. The question for decision was which meaning, 
according to the relevant rules for the interpretation of statutes, 
should now be given (and which would have been given in 1705) 
to the Act. To that problem so simply posed the answer would 
prima facie appear undoubtedly to be in favour of the plaintiff ; 
for the enacting language of the statute—‘ all persons lineally 
descending from {the Princess Sophia} born or hereafter to be 
born ’’ ex facie covered clearly the case of a person admittedly 
so descended and not otherwise disqualified. But it was the 
contention of the Attorney-General that that was an over 
simplification of the problem ; that the true scope and intention 
of Parliament, discerned from a consideration of certain earlier 
statutes in pari materia with the Statute 4 Anne c. 4, and also 
(more especially) of the preamble of the Statute of Anne itself 
required that the apparently wide signification of the general 
language used in the enactment should be substantially restricted ; 
and that the right construction of the material words (quoted 
from the Act) was such as to limit the class of descendants, 
conformably with the Parliamentary intention expressed in the 
preamble, to those descendants born in the lifetime of Queen Anne 
The Attorney-General had additionally argued that general 
words in an enactment would be restricted in order to avoid 
what would otherwise be an absurd or highly inconvenient 
result: and the result which would, in the present case, make 
the Statute of Anne comprehend an ever-increasing class of 
persons, from one generation to another, in course of time almost 
impossible of identification, would (it was contended) be not 
only highly inconvenient and absurd, but would exceed any 
object which the Act could sensibly have been designed to achieve 
His lordship, having considered various other earlier statutes, 
came to the conclusion that reference to the historical context 
of the relevant Act and to the earlier statutes did not discover or 
require a restriction of its scope—or, indeed, provide any clue 
to the intention of Parliament as expressed in the Act itself 
Nor did he think that those earlier statutes could materially 
influence the important question of the effect on the enacting 
provision of the Act of Anne of the terms of the preamble, and 
in particular of the words ‘“‘in your Majesty's lifetime.’’ He 
felt compelled, in spite of his strong first impression of the natural 
sense and import of the vital words “‘ in your Majesty’s lifetime,”’ 
to agree with Vaisey, J., that the preamble pointed at best with 
an uncertain finger to the scope and intent of the Act. And he 
(his lordship) further agreed that the essential words in the 
enacting part, descriptive of the class of persons affected, were on 
their face clear and unambiguous. He concluded therefore that, 
as a matter of construction of the Act of Anne, there was nothing 
in the preamble—and nothing in the preamble interpreted in the 
light of earlier relevant statutes—capable* of controlling and 
limiting the plain and ordinary meaning of the material words 
in the enacting provision. In other words, the class of lineal 
descendants of the Electress ‘‘ born or hereafter to be born,’’ 
designated in the enacting provision, meant the class of such 
descendants in all degrees and without any limit as .to time. 
His lordship was disposed to think that, if the matter had rested 
solely on the construction of the Act of Anne, Vaisey, J., would 
have been of the same opinion. But his lordship thought that 
the judge’s mind was in some degree influenced by consideration 
of the antiquity of the statute, and by the fact that for a great 
number of years the rights which it purported to confer did not 
appear ever to have been asserted. What he (the Master of the 
Rolls) might call the ‘‘ dead letter ’’ argument was undoubtedly 
attractive, but the Attorney-General had expressly disclaimed, 
before this court, any reliance on it. Vaisey, J., was also impressed 
by the Attorney-General’s argument founded on inconvenience 
and absurdity. His lordship analysed that argument and 
concluded that it was, in truth, no more than the ‘‘ dead letter 
argument in another guise. In his (his lordship’s) judgment the 
argument of the Attorney-General on that head could not be 
sustained. Accordingly, he came to the conclusion that the 
plaintiff was entitled to the declaration which he sought, and 
the appeal must be allowed. 
EAB Ds 


BIRKETT and ROMER, 
judgments. Appeal allowed. 

APPEARANCES : Kenneth Diplock, Q.C., R. O. Wilberforce, Q.C., 
and John Knox (Farrer & Co.) ; Sir Reginald Manningham-Buller, 
Q.C., A.-G., and B. J. H. Clauson (Treasury Solicitor). 

{Reported by J. A. Grirritus, Esq., Barrister-at-Law 
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DIVORCE: ACTS OF CRUELTY AFTER COHABITATION 
HAD CEASED 
Britt v. Britt 


Denning, Hodson and Morris, L.JJ. 18th November, 1955 


Appeal from Judge Charlesworth, sitting as a Divorce 
Commissioner. 

A husband who left his wife in 1950 assaulted her on two 
occasions in 1952, once when he returned temporarily to the 
matrimonial home and once when he met her in the street. He 
then disappeared and she had no further knowledge of his where- 
abouts. In 1954, she filed a petition for divorce on the ground 
of cruelty, alleging cruelty prior to the husband’s departure in 
1950, as well as the acts complained of in 1952 after he had 
ceased to live with her. Her petition was undefended. The 
Commissioner found no cruelty proved up to 1950, but while 
finding that the acts of cruelty in 1952 were proved, he refused 
to grant her a decree, and on the basis of observations by Lord 
Merrivale, P., in Simcock v. Simcock [1932] P. 94, 96, and a passage 
in Rayden on Divorce, 6th ed., p. 523, that “‘ acts of cruelty 
which have taken place after cohabitation has ceased may be 
taken into account, provided they are within the ambit of the 
marital relationship,’’ held that the cruelty had taken place 
outside the ambit of the marital relationship and could not 
constitute cruelty for the purposes of the Matrimonial Causes 
Act, 1950. The wife appealed. 

DENNING, L.J., said that the observations of Lord Merrivale, P., 
were only obitey dicta and did not accurately represent the law. 
There was no justification in law for introducing the qualification 
that the acts must take place within the ambit of the marital 
relationship. The court had simply to inquire, within the words 
of the statute, whether the husband had treated his wife with 
cruelty. It did not matter whether it took place while they 
were living together or while they were living apart. The appeal 
should be allowed, and the decree nisi granted. 

Hopson, L.J., agreed. The dictum of Lord Merrivale was 
in relation to a statute which had to do with persistent cruelty, 
and did not support the wide proposition on which the 
Commissioner had based his decision. 

Morris, L.J., also agreeing, said that the passage in Rayden 
came under the heading “ Persistent cruelty ’’ under the Summary 
Jurisdiction Acts, and not in that part of the volume dealing 
with dissolution. Appeal allowed. Decree nisi granted. 

APPEARANCES: A. B. Hollis (G. E. C. Dougherty, for J. M. 
Gregory- Jones, Newcastle-upon-Tyne). 

(Reported by Miss M. M. Hitt, Barrister-at-Law] [1 W.L.R. 1272 
SPECIALLY INDORSED WRIT: ORDER 14, RULE 1: 
WHETHER PLAINTIFF ENTITLED TO APPLY FOR 
JUDGMENT IN RESPECT OF BALANCE OF CLAIM AFTER 
FINAL JUDGMENT IN RESPECT OF PART OF CLAIM 
Stainer v. Tragett 
Evershed, M.R., Birkett and Romer, L.JJ. 21st November, 1955 
Appeal from McNair, J., affirming Master Burnand. 


The plaintiff had demised to the defendant a manor house and 
land at a rent of 600 per annum. By special indorsed writ the 
plaintiff claimed a declaration that the tenancy of the premises 
had been terminated ; possession; £900, being rent accrued due 
to 21st January, 1952; damages for use and occupation; and 
costs. By an order dated 14th August, 1952, the plaintiff was 
granted leave under R.S.C., Ord. 14, r. 1, to sign final judgment 
for £900 and it was further ordered that execution be stayed, 
with liberty to restore. In July, 1955, the plaintiff took out a 
second summons under Ord. 14, and the master, by an order 
dated 26th July, 1955, granted to the plaintiff leave to sign final 
judgment for possession of the land, together with mesne profits 
from 27th June, 1952, the date of the issue of the writ, at the 
rate of {600 per annum until possession, and the stay of execution 
was removed. McNair, J., dismissed the defendant’s appeal 
from that order. The defendant appealed. 

EVERSHED, M.R., said that the appeal raised a question on the 
true effect of Ord. 14, r.1. Counsel for the plaintiff had contended 
that according to the language of Ord. 14, r. 1, the order con- 
templated (where the writ, strictly speaking, covered more than 
one cause of action) that a series of applications might be made 
under Ord. 14, r. 1, for judgment upon the distinct causes of 
action ; leaving it to the plaintiff to proceed from time to time 
on all or any of the causes of action at his pleasure. He (his 
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lordship) could not so read the order. It seemed to him, on the 
face of it, that what was contemplated was that in the special 
Ord. 3, r. 6, cases for which special provision was made for 
specially indorsed writs, the rules contemplated that a plaintiff 
might, if he verified his cause of action (or, if there was more than 
one, his causes of action) and that there was no defence to any part 
of his action, apply to the court for a// to which he was entitled 
on the statement of claim. It might happen that when the 
matter came, upon such an application, before the master, the 
master might think (particularly after any evidence had been 
filed by the defendant) that there was a defence either to one of 
the causes of action or to part of the one cause of action. He 
might then (and so much was clear from r. 4 of Ord. 14) give 
judgment for part of the relief claimed and give liberty to the 
defendant to defend—conditionally or otherwise—upon the other 
parts of the claim. It was quite clear that what a plaintiff could 
not do was, having issued such a writ, then swear an affidavit 
in effect saying: ‘‘ As to part of the claim the defendant has got 
a defence if he chooses to take it; but as to the rest he has not, 
and I ask for judgment for that.’’ The view which he (his 
lordship) had suggested seemed to him strongly borne out by the 
language of Ord. 3, r. 6 (1), itself. For the reasons which he had 
intimated, he did not think that in this case it was open, or was 
now open, to the plaintiff, having proceeded as she did, to apply 
by a fresh summons or at all in the present action for possession 
as claimed in the writ. The master and the judge should have 
dismissed this second summons and the order made upon it would 
be accordingly discharged. The parties would then be left with 
such rights and remedies against each other as the law might 
provide. It was fairly certain that the plaintiff might issue a 
new writ against the defendant. Quite plainly she was not 
estopped or embarrassed by her first judgment from proceeding 
against the defendant in respect of rent which had got into arrear 
since July, 1952, or from asking for possession on that ground. 

BirKETT and Romer, L.JJ., delivered concurring judgments 
allowing the appeal. Appeal allowed. 

APPEARANCES: Stephen Terrell and Andrew Bateson (Victor 
Mischon & Co.); J. H. Inskip (Vizard, Oldham, Crowder & Cash, 
for Whitehead, Vizard, Venn & Leish, Salisbury). 

[Reported by J. A. Grirritus, Esq., Barrister-at-Law) [1 W.L.R. 1275 


CHANCERY DIVISION 


SUR-TAX: SETTLEMENT: SETTLOR RESIDING OUT OF 
JURISDICTION: POWER TO DETERMINE PART OF 
TRUSTS 


Inland Revenue Commissioners v. Kenmare 
12th May, 1955 


Appeal from the Commissioners for the Special Purposes of 
the Income Tax Acts. 

A settlement of a value of some £700,000 made in 1947 by a 
settlor at all material times resident out of the jurisdiction of 
property situated in the jurisdiction contained in cl. 5 thereof 
the following provision: ‘‘ (a) Notwithstanding the trusts 
hereinbefore declared the trustees if they in their absolute 
discretion think fit may at any time and from time to time during 
the lifetime of the settlor . . . declare that any part of the trust 
fund {not exceeding in any one period of three consecutive years 
the sum of £60,000 . shall thenceforth be held in trust for the 
settlor absolutely and thereupon the trusts hereinbefore declared 
concerning the part of the trust fund . . . to which such declara- 
tion relates shall forthwith determine and the trustees shall 
thereupon transfer such part of the trust fund to which 
such declaration relates to the settlor absolutely . mee 
settlor was assessed to sur-tax under s. 38 (2) of the Finance 
Act, 1938, in respect of her income under the settlement. The 
assessment was discharged by the Special Commissioners on the 
ground that s. 38 had no application to a person resident outside 
the jurisdiction, and they did not in the circumstances consider 
whether the settlement contained a power of revocation. The 
Crown appealed from that decision. 


Danckwerts, J. 


DANCKWERTS, J., said that he was satisfied that, although the 
word “ revocation ’’ was not expressly used, the effect of the 
provision in cl. 5 (a) was a revocation of the trust ; and it seemed 
to him that if there was a revocation of the trust, whether subject 
to a limitation or not, there was a revocation or determination 
of either the settlement or some provision thereof. There was 
clearly a determination of the provisions settling the property 
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in trust for other persons in respect of the trust fund so far as 
the trustees had by their declaration in writing power to deal 
with the trust fund at any particular time, and it was a power 
which might in the end, therefore, possibly be exercised in regard 
to the whole trust fund. Therefore, so far as that point was 
concerned, the settlement was clearly revocable within s. 38 (2) 
of the Finance Act, 1938. The other point was more formidable. 
Counsel for the respondent had referred to Sirdar Gurdyal Singh v. 
Rajah of Faridkote {1894) A.C. 670 and Perry v. Astor (1935), 19 Tax 
Cas. 255. In the first case the Privy Council was considering 
the legislation or decisions of a foreign State, but he (his lordship) 
was considering the legislation of the country of which this court 
was a court, and he had to consider the legislation of a Parliament 
which, within the United Kingdom, was not subject to any 
limitations. Perry v. Astor was decided in 1935, and he had to 
consider a section which was probably recast in view of the 
decision in that case, and which had different words. The 
question was whether he had to put some limitation on the 
perfectly general words in s. 38 (2), ‘“‘ any settlement’’ and 
“income arising under the settlement,’’ and he was unable to 
find what limits could be put on them and had come to the 
conclusion that the terms of this settlement and the position 
of the settlor fell within s. 38 (2) of the Act of 1938, and the 
appeal would be allowed. 

Appeal allowed ; case remitted to the Special Commissioners to 
adjust the assessment in accordance with the judgment. 

APPEARANCES: Geoffrey Cross, Q.C., Sir Reginald Hills and 
E. Blanshard Stamp (Solicitor of Inland Revenue); F. Heyworth 
Talbot, Q.C., F. N. Bucher, Q.C., and H. H. Monroe (Theodore 
Goddard & Co.). 

(Reported by Mrs. Ireng G. R. Mosss, Barrister-at-Law] [3 W.L.R. 922 
SUR-TAX: MEANING OF “ PROVISION ” IN FINANCE 
ACT, 1938, s. 38 (2) 

Saunders v. Inland Revenue Commissioners 
Wynn Parry, J. 27th July, 1955 
Appeal from the Commissioners for the Special Purposes of the 
Income Tax Acts. 


The Finance Act, 1938, provides by s. 38 (2): ‘‘ If and so long 
as the terms of any settlement are such that: (a) any person 
has or may Nave power . . . to revoke or otherwise determine 
the settlement or any provision thereof; and (db) in the event of 
the exercise of the power, the settlor or the wife or husband of 
the settlor will or may become beneficially entitled to . . . the 
property then comprised in the settlement . .. any income 
arising under the settlement from the property comprised in the 
settlement in any year of assessment . . . shall be treated as 
the income of the settlor for that year . . . Provided that, where 
any such power as aforesaid cannot be exercised within six years 
from the time when any particular property first becomes com- 
prised in the settlement, this subsection shall not apply to income 
arising under the settlement from that property, or from property 
representing that property, so long as the power cannot be 
exercised.’’ The trustees of a settlement had power thereunder 
to apply any part of the capital of the trust funds for the benefit 
of a specified class including the settlor’s wife, with a limitation 
that the capital of the trust funds should not be reduced below 
{100. For the year 1951-52 the settlor was assessed, under 
s. 38 (2) of the Finance Act, 1938, to sur-tax on the income from 
the property comprised in the settlement. He appealed to the 
Special Commissioners, who held that the trustees’ power was 
a power to determine a “ provision ’’ of the settlement within 
the second of the two meanings given to “ provision’ by Lord 
Simonds in Berkeley v. Berkeley [1946] A.C. 555, at p. 580, 
namely “the result ensuing from, that which is provided by, 
a written instrument or part of it,”’ and held that for that reason, 
and also because the settlor’s wife might, if the power was 
exercised, become entitled to part of the property, the appeal 
failed. The settlor appealed. 

Wynn Parry, J., said that the question turned on the meaning 
of the word ‘“ provision’’ in sub-para. (a) of s. 38 (2). The 
settlor contended that it must mean some written part of the 
instrument and did not bear the alternative meaning applied 
by the House of Lords in Berkeley v. Berkeley, supra, of the 
result ensuing from the instrument. If ‘ provision ’’ meant only 
a clause or proviso, it would have been unnecessary to use the 
words ‘‘ or otherwise determine,’’ as ‘‘ revoke’’ would have 
sufficed. The word “ determine ’’ was inapt where the object 
was to provide a power to bring to an end the operation of a 
clause or proviso, but was apt where the power contemplated 
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was to bring to an end some benefits provided by the settlement 
Further, it was difficult to see what operation the proviso could 
have if the construction were otherwise. The decision of the 
Special Commissioners was correct. Appeal dismissed 

APPEARANCES: A. P. L. Barber (Henry Pumfrey & Son); 
G. Cross, Q.C., Sir Reginald Hills and E. Blanshard Stamp 
(Solicitor of Inland Revenue). 

(Reported by F. R Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 930 

CHARITY: TRUST IN FAVOUR OF MEMBERS OF 
MEMBERS’ CLUB ‘“‘ WHO MAY FALL ON EVIL DAYS” 
Westminster Bank, Ltd. v. Sterling 


1955 


In re Young, deceased ; 


Danckwerts, J. 18th November, 


Adjourned summons. 

A testator by his will provided : ... I give my residuary 
estate ... to the trustees of the Benevolent Fund of the S Club 
upon trust to be used by them as they shall in their absolute 
discretion think fit for the assistance of any of my fellow members 
by way of pensions or grants who may fall on evil days > in 
the event of the S Club at the time of my death not being in 
existence or ceasing to exist at any time after my death 
I give my residuary estate subject to any pensions which may have 
been granted by the S Club and secured thereon to the trustees 
of the pension fund of [a named society|.’’ A summons was 
taken out to determine, inter alia, the validity or otherwise of the 
gift to the trustees of the club 

DANCKWERTS, J., said that it had been argued that the gift 
failed on the ground that it was not a valid charitable trust because 
the members were not to be regarded as a part of the public so as to 
make it a public charitable trust. In J ve Compton (1945) Ch. 123 
the Court of Appeal treated ‘‘ the poor relations cases ’’ as an 
exception to the general rule that charitable trusts to be valid 
must confer benefits upon the public or a portion thereof They 
suggested, however, that it was not a decision which should be 
extended. Notwithstanding what was said in the Court of Appeal 
in that case, in Gibson v. South American Stores (Gath & Chaves), 
Ltd. [1950] Ch. 177, the Court of Appeal held as a valid charitable 
gift a gift for the relief of poverty in respect of the employees of a 
limited company. It was not possible to see what distinction 
there was in principle between a gift of that nature to the 
employees of a limited company and a similar gift to the members 
of a club, a members’ club which seemed to constitute a class 
bound together by as much the same principles in the one case 
as in the other. The words ‘‘ for the assistance of any of my 
fellow members by way of pensions or grants who may fall on 
evil days ’’ were plainly for the relief of poverty. Accordingly, 
it seemed that this was a valid charitable trust, as was the trust 
in Gibson’s case, supra. As regards the meaning of the words 
‘of my fellow members,”’ it was true that if those words were 
given their narrowest meaning the benefit would be confined 
to the members who were members either At the date of the 
testator’s will or possibly at the date of his death; but the 
testator was not using those words in that limited sense but in 
the broader sense of the members who were members of the club 
“to which I belong.’’ Consequently, what the testator had in 
mind was a fluctuating class of persons, the members fram tim¢ 
to time of the club throughout its existence. Declaration 
accordingly. 

APPEARANCES: W. F. Waite (Bentley, Tavlor & Steve) 

W. J. Mowbray (Rubinstein, Nash & Co.); R. J. S. Thomps 
(F. B. Alcock with him) (Doyle, Devonshire & Co., for Molineua 
McKeag && Cooper, Newcastle-upon-Tyne). 


(Reported by F. R Dymonp, Esq., Barrister-at-Law} [1 W.L.R. 1269 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DESERTION : INDECENT 
ASSAULT: ISOLATED OFFENCE : SUBSEQUENT 
ATTEMPTS TO EFFECT RECONCILIATION 
Lewis v. Lewis 


Barnard and Willmer, JJ. 20th May, 1954 


Appeal from an order made by the Port Talbot justices on 
the ground of desertion. 

The parties were married in August, 1942, and cohabited 
until a date in or about May, 1952, when the wife left the husband 
The sole reason given by the wife for leaving the husband was 
that he was charged with the offence of indecently assaulting 
another woman in a picture theatre. The wife first learned of 
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the charge against her husband when she read of it in the local 
newspaper. She read the account of the proceedings before the 
committing justices, when he was committed for trial. Without 
waiting for the trial to take place, she forthwith packed up and 
left. It appeared that the husband suffered from a nervous 
breakdown at about that time, and had been in a mental 
hospital for some months, although it was not known whether it 
was for that reason. The trial of the husband did not take place 
until September, 1952; he then pleaded guilty to the offence 
and he was granted an absolute discharge. The husband, in his 
evidence before the justices, said that he had approached his 
wife on a number of occasions to take him back. 

WILLMER, J. (who was asked to give the first judgment), said 
that the assault did not seem to have been of a particularly 
serious nature and that the wife’s case might be summed up in 
the sentence from the notes of her cross-examination: ‘‘ From 
the moment I heard about the case against my husband [I left 
the house to go on my own, and I completely finished with him 
that day.’’ The sole question was whether, on those facts, the 
justices were justified in finding the husband guilty of constructive 
desertion and the crux of the case was whether the justices were, 
in all the circumstances, justified in concluding that the wife had 
just cause for leaving the husband and remaining away from him 
merely on the ground that he had been charged with one isolated 
offence. There was no evidence at all that throughout the ten 
years of cohabitation the husband had been guilty of any similar 
conduct before. His lordship referred to and distinguished 
Boyd v. Boyd [1955] P. 126n. and said that he wished to 
emphasise the stand taken by the wife, namely, that the husband’s 
conduct on the one occasion justified her in saying once and for 
all that she had finished with her husband. The Legislature 
had enacted that certain sexual offences—rape, sodomy, bestiality 
—should of themselves be grounds for seeking a decree of divorce. 
It had not enacted that the commission of an indecent assault 
upon a third person should be a ground for divorce. To hold 
that the commission of such an offence as in the present case 
provided a wife with just cause for withdrawing from cohabitation 
and staying permanently away from her husband, and, further- 
more, provided grounds whereby she could allege constructive 
desertion against him, would, in effect, be laying down a new 
ground for the relief of divorce which had not been provided by 
the Legislature. This was not a case where there had been a 
course of conduct ; and if the wife were justified in refusing the 
husband’s attempts to effect a reconciliation one might ask: 
What more could he do ? The offence, moreover, was an assault, 
and it could not therefore have been an act which could possibly 
justify the wife in relying upon a reasonable belief in adultery as 
ground for remaining apart. He (his lordship) was unable to 
accept the proposition that the attitude on the part of the wife 
was a natural consequence of the husband’s behaviour so as to 
justify the conclusion that he must presumptively have intended 
to drive her out; and in those circumstances the finding of 
desertion could not stand, and the order made by the justices 
ought to be set aside. 

BARNARD, J., concurred. Appeal allowed. 

APPEARANCES: G. Howe (Chamberlain & Co., for R. S. 
Bowen & Hopkin W. Evans, Port Talbot); H. T. Buckee (K. S. 
Wehrle, Son & Maurice Sheehan, Port Talbot). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law) (3 W.L.R. 862 


AND WIFE: CRUELTY: CONVICTION FOR 
INDECENT EXPOSURE 
Crawford v. Crawford 
4th November, 1955 


HUSBAND 


Lord Merriman, P., and Barnard, J. 


Appeal from an order of the Strangeways justices made on 
24th August, 1955, on the grounds of persistent cruelty and of 
wilful neglect to maintain. 

The parties were married in April, 1947, and there was a child 
born in April, 1948. On 18th June, 1955, the wife left the house 
when she learnt that a charge was pending against the husband 
that on 8th June, 1955, he had “ wilfully, openly and lewdly 
exposed his person with intent to insult a female.’’ On 
19th August, 1955, a court of summary jurisdiction sitting at 
Strangeways made a two-years’ probation order in respect of that 
charge, to which the husband had pleaded guilty, with a condition 
of medical treatment. Six other similar offences had been taken 
into consideration. The justices found, in addition to injury to 
the wife’s health arising from the shock of learning of the indecent 
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exposure, that the husband’s bullying and aggressive attitude had 
contributed to a state of friction existing throughout the marriage 


LorRD MERRIMAN, P., said that it had been conceded that the 
whole course of conduct must be taken into account in considering 
a charge of cruelty. He referred to Cooper v. Cooper [1955 
P. 99, in which it had been laid down that ‘ sexual offences 
directly relevant to the husband’s conjugal obligations ”’ might 
be ill-treatment of the wife, and to the approval of that decision 
shortly afterwards in Ivens v. Ivens [1955] P. 129; and dis. 
tinguished Lewis v. Lewis (reported at p. 873, ante), a case of an 
isolated allegation of an indecent assault in a cinema, and said 
that there was no doubt in the present case that the wife’s healt! 
had been seriously affected when she learnt of the husband's 
behaviour. The justices had, moreover, found a course of 
bullying and aggressive conduct by the husband before the 
indecent exposures. So that the shock to the wife was an 
aggravation of a process already begun. Although the case 
was to some extent a borderline case, there was no reason why 
the finding of the justices, who had considered the whole of th 
circumstances during the marriage, should be reversed. 

BARNARD, J., concurred. Appeal dismissed. 

APPEARANCES: M. R. Nicholas (John Pinto, for J]. Neville 
Brookes, Manchester); C. N. Lees (Pattinson & Brewer, for 
F. Edwin Monks & Co., Manchester). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [3 W.L.R. 855 


HUSBAND AND WIFE: PROCEEDINGS UNDER MARRIED 
WOMEN’S PROPERTY ACT, 1882, s. 17: DECREE ABSOLUTE 
BEFORE HEARING 
Fribance v. Fribance 


Barnard, J. 30th November, 1955 


Summons (adjourned into court for judgment). 


On 10th May, 1955, the wife obtained a decree nisi of divorce 
on the ground of her husband ’s cruelty. On 8th September, 1955 
the wife issued a summons under s. 17 of the Married Women’s 
Property Act, 1882; that summons was returnable for 3rd October 
1955. On the same day as the wife issued her summons she 
filed an affidavit in support thereof, and on 30th September, 1955 
the husband filed his affidavit in reply. The husband also filed 
an affidavit on 30th September, 1955, in support of a summons 
he had taken out on 22nd September, 1955, to show cause why 
the decree nist should not be made absolute. On 3rd October, 
1955, owing to the illness of the registrar, the wife’s summons 
was postponed from that date to 17th October, 1955. On 
4th October, 1955, the husband’s summons came before the 
senior registrar and he ordered that the decree nisi be made 
absolute. When the wife’s summons came on for hearing on 
17th October, 1955, the registrar referred the matter to the 
judge, in view of the fact that the parties were no longer husband 
and wife by reason of the decree absolute of divorce. 

BARNARD, J., reading his judgment, said that it had _ been 
contended on behalf of the wife that, provided the parties were 
husband and wife when the summons was issued, then the court 
had jurisdiction to hear and determine the matter in dispute, 
notwithstanding the fact that at some time after the issue of 
the summons they ceased to be husband and wife, and reference 
had been made to Hichens v. Hichens [1945] P. 23 as an authority 
for that proposition. It had been contended on behalf of the 
husband that the court only had jurisdiction provided that there 
was an order directing an inquiry, and reliance had also been 
placed on Hichens v. Hichens, supra, and Rayden on Divorce 
(6th ed., p. 326, para. 21). It was further stressed that the wife 
would still have her common-law remedy. His lordship considered 
the judgment of Lord Goddard on Hichens v. Hichens ((1945 
P. 23, 25-6) and said that where Lord Goddard was referring 
to the judge directing an inquiry, he was only stating the facts 
in that particular case. The ratio decidendi of his judgment was 
to be found where he stated that ‘‘ as the court had jurisdiction 
to act under the section when the application was made, it must 
have power to carry the matter to a conclusion.’’ In his (his 
lordship’s) opinion, provided that the parties were husband 
and wife when the summons was issued, then the court had 
jurisdiction to dispose of the matter, notwithstanding the fact 
that at any time thereafter that relationship ceased. (Order 
accordingly. 

Appearances: H. S. Ruttle and Ian Kennedy (Edwin Coe and 
Calder Woods); D. Tolstoy (Hillearys). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 89 
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le had 
riage SURVEY OF THE WEEK 
it the 
lering HOUSE OF LORDS PRISONERS’ MAIL (CENSORSHII 
1955 PROGRESS OF BILLS “Certain communications to a legal advise wer ted 
LENCes Read First Time : from the rule that every letter to or from a prisoner shall be 
might read by the governor or a responsible deputy (Prisons Ku 
cision Diplomatic Immunities Restriction Bill [H.C.] 1949. r. 75 (3)), according to a statement circul 
| dis 29th November. HOME SECRETARY in answer to a question about the cen 1 
of an Expiring Laws Continuance Bill [H.C.] [29th November. prisoners’ mail Ist December 
| said 
ealtl Read Second Time : ee ae ee 
and’s Edinburgh Corporation Order Confirmation Bill [H.C. ; 
eof 29th November Asked whether he was satisfied with existing legislat 
the Read Third Time : rendering illegal certain agreements and transactions atl 
S an . 7 : bidding at auctions, the HoME SE rARY said he wa itisfied 
ton Agriculture (Improvement of Roads) Bill [H.C.] that the practices recently mentioned in the Pre vere illegal 
wh 29th November. already under the Auctions (Bidding Agreements) Act, 1927 
f th Hillingdon Estate Bill |H.L 30th November. It was not alwavs easy to enforce the Act due to t ob 
difficulty of obtaining evidence Ist December 
In Committee : 
vill Copyright Bill [H.L.] Ist December. MAINTENANCE ORDERS 
for Asked what action he would take to reduce the difficulti 
HOUSE OF COMMONS arising partly from the definition of maintenance ordet 
|. 855 A PROGRESS OF BILLS s. 10 of the Maintenance Orders (Facilities for enforcement) Act 
; sa ae : 1920, which lay in the way of enforcing affiliation order here 
IED Read First Time : the father had gone overseas, the HOME SECRETARY 1] 
TE Indictments (Amendments) Bill [H.C.] 29th November. considering the possibility of including substantive affiliat 
fo amend the law of criminal procedure relating to the orders in the scheme for the reciprocal enforcement of maintenance 
preferment of indictments orders between Commonwealth countries. It would be necessat 
Pensioners’ Milk Bill [H.C.] 30th November. to consult their governments and he could not say when legislation 
, ae ; ; ; would be introduced Ist Deceml 
For the better provision of milk pre-packed in suitable 
quantities for persons of pensionable age. 
rce MINOR OFFENCES (SUMMARY TRIA 
99 Read Third Time : The Home SeEcRETARY said he was broadly in 
et Runcorn-Widnes Bridge Bill | H.1L. 30th November. with the recommendation of the Departmental Committ 
er 3 the Summary Trial of Minor Offences and he wa Y i 
In Committee : the amendments to the law which would be necessary to 
as , : , them effect He could not at present say when it would be 
Finance Bill [H.C.] 29th November. possible to introduce legislation ick December 


Housing Subsidies Bill [H.C.]| Ist December. 


er B STATUTORY INSTRUMENTS 


?. QUESTIONS 





Jn LIMITATION OF ACTIONS (GOVERNMENT DEPARTMENTS) Buxton (Amendment of Local enactment Ordet PYID 
. : . S.I. 1955 No. 1760s 
he Mr. DouGury asked the Attorney-General whether, in view 
de of the terms of s. 7 (1) of the Law Reform (Limitation of Actions) Coal Mines Mechanics and [lectricians’ Certilicat 
on Act, 1954, and the practice of the Crown not to rely on the Order, 1955 S.1. 1955 No. 1739 
he one-year limitation period provided by the Public Authorities Control of Trade by Sea (Revocation) Order, 1955 | 155 
id Protection Act, 1893, as amended by the Limitation Act, 1939, No. 1767.) 
vhe . . , . , } “oj ice » . , . 
when the delay had caused real prejudice to the department : , ’ 
: ; s _ Cotton Waste Reclamation Wages Council (Great Brita 
n concerned, he would state the policy which Government é 
. Q Wages Kegulation (Amendment) (No. 2) Order, 1955 S.1 55 
re departments now proposed to follow. No. 1753 
. oO. ga3.3 
rt Che ATTORNEY-GENERAL said that in the case of claims in ‘ ; , ; 
" é / : County Courts Act (Commencement) Order, 1955 1. 1955 
respect of personal injury in which the cause of action had arisen i. on 74(C. 13 
f ~ . NO / { 5 
i after 4th June, 1953, Government departments would adhere to ; 
€ the three-year limitation period laid down by the Act of 1954 \s to this order, see p. 823, a 
y Whe re the cause of action had arisen before that date and the Devon River Board (Fixed Engines) Order, 1955 1. 1955 
: claim was still pending, Government departments would not No. 1763.) 
e rely upon their rights under the Public Authorities Protection yy ; 
n Act, 1893, as amended, until three years had elapsed from the Flax and Hemp Wages Council (Great Britain) Wa 
, > excy 1 nt) “de ‘ “ 1¢ No. 174 
; late on which the cause of action had arisen. Regulation (Amendment) Order, 1955 I. 1955 No. 17 
c 28th November Od. 
Hyde Park Regulations, 1955. (5.1. 1955 No. 1750 rc 
) j Ss (SER ‘ { 
: DEATH CERTIFICATI (SERVICEMEN) Ilford (Drainage) (I-xtension of Time) Order, 1955 I 955 
: Mr. F. Mactean said that arrangements were being made, No. 1769.) 
in cases in which servicemen lost their lives, for the commanding . > , > 
3 — ‘ se “4 f t ‘ +H a Keg and Drum Wages Council (Great Britain) Wage egulat 
officer to give the necessary information to the coroner anc ) et 7 
] © a — (Amendment) Order, 1955. (S.1. 1955 No. 1747 


send a copy of the death certificate to the next of kin 
29th November. Legal Aid and Advice Act, 1949 (Commencem 
Order, 1955. (S.1. 1955 No. 1775 (C. 14 


ry 


Unirep States (TRIAL OF BritIsH CITIZEN) As to this order, see p. 823, a? 
» Pp » lig ‘CIS rsS : 
LORD JouN Hope said that, - the light of decisions by U.: Liverpool Amendment of Local [nactment (order 1955 
courts to the effect that the U.S. code of military law could not (S.1. 1953 No. 1766 
be applied to civilians accompanying armed forces overseas, , | 
neyotiations were proceeding to brief an American lawyer to London rraffic (Pres ribed vou 1 Ix 
1955 S.T. 1955 No. 1759.) 


apply for the release on a writ of habeas corpus of a British citizen 
who had been sentenced to life imprisonment by a U.S. Court London Traffic (Prescribed Route iNensington 
Martial in Eritrea in 1954 30th November 1955. (S.I. 1955 No. 1758.) 
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Traffic (Prescribed Routes) 


(S.I. 1955 No. 1777.) 


London 
1955. 


(Sevenoaks) Regulations, 


(Prescribed JKoutes) (Westminster) (No. 5) 


(S.I. 1955 No. 1760). 


London Traffic 
Regulations, 1955. 

London Traffic (Restriction of Waiting) (Grays) 
Regulations, 1955. (S.I. 1955 No. 1778.) 

Milk (Great Britain) 
No. 1779.) 5d. 
Draft National Assistance 

Regulations, 1955 


Amendment) 


(Amendment) Order, 1955. 5.1. 1955 


Determination of Need) Amendment 


Nelson (Repeal of Local Enactment) Order, 1955. S.I. 1955 


No. 1765.) 
Pensions (Governors of 
1955. (S.I. 1955 No 
Retention of Cables, 
Lancashire) (No. 4) Order, 1955. 


Dominions, etc.) (Amendment) Order, 
1776.) 

Mains and Pipe Under Highways 
(S.I. 1955 No. 1749.) 


Rubber Manufacturing Wages Council (Great Britain) 
(Constitution) Order, 1955. (S.I. 1955 No. 1770.) 

South of Scotland Electricity Board (Borrowing and Stock) 
Regulations, 1955. (S.I. 1955 No. 1752 (S. 142).) &d 


Stopping up of Highways 3) Order, 1955 


S.1. 1955 No. 1754.) 


Birmingham) (No. 
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Stopping up of Highways (Lancashire) (No. 8) Order, 1955 
S.[. 1955 No. 1755.) 
(London) (No. +8) 


Stopping up of Highways Order, 1955 


S.I. 1955 No. 1757.) 


Stopping up of London) (No. 53) Order, 1955 


S.I. 1955 No 
Stopping up of Hi Sheffield) (No. 5) Order, 1955, 
S.I. 1955 No. 1771.) 
Stopping up of Highways (West Riding of Yorkshire) (Ni 
Order, 1955. S.I. 1955 No. 1756.) 


Wiltshire) (No. 4) 


Stopping up of Highways Order, 1955 


S.[. 1955 No. 1738.) 

Valuation Lists (Form of Proposal for Alteration) Regulations 
1955 S.I. 1955 No. 1761.) 5d. 

Welfare Foods (Great Britain) Amendment (No. 2) Order, 1955 
S.I. 1955 No 17906.) 

Wild Birds (Barnacle Geese in 
5.1. 1955 No. 1751 (S. 141).) 


Western Isles) Order, 1955, 


Any of the above may be obtained from the Government 
sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Ked Lion Street, W.C.1. The price in each case, unless 
otherwise stated, is 4d. post free 


NOTES AND NEWS 


Honours and Appointments 


His Honour JUDGE NORMAN DaAyNEs, Q.C., has been appointed 
Treasurer of Lincoln’s Inn for 1956. 


he Lord Chancellor has appointed Mr. ErNEsT LESLIE PRouD 
to be the Registrar of the Darlington, Barnard Castle, Bishop 
Auckland, Durham, Northallerton and Richmond County Courts 
and District Registrar in the District Registry of the High Court 
of Justice in Durham as from 7th December, 1955, in succession 
to Mr. E. B. Proud 


Personal Notes 
Mr. David Sime Borrough Hopkins, solicitor, of Leeds, was 
married on 26th November to Miss Jennifer Isabel Cameron, of 
Thirsk 


Miscellaneous 


1932 TO 1941 


THE 
On the 18th November, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of JAMES WaINWRiIGHT, of Britannic 
House, St. Peter’s Road, Bournemouth, Hampshire, be struck 
off the Roll of Solicitors of the Supreme Court, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry 


SOLICITORS ACTS, 


On the 18th November, 1955, an order was made by the 
Disciplinary Committee constituted under the Solicitors Acts, 
1932 to 1941, that the name of ATHERTON RICHARD NORMAN 
Powys, of No. 46, Regent’s Park Road, London, N.W.1, 
struck off the Koll of Solicitors of the Supreme Court, and that 
he do pay to the applicant his costs of and incidental to the 
application and inquiry. 


be 


Other orders made by the Disciplinary Committee are noted on 
p. 564, ante 


COUNTY BOROUGH OF HASTINGS DEVELOPMENT 
PLAN 


Proposals for alterations and additions to the above plan 
were on 21st November, 1955, submitted to the Minister of Housing 
and Local Government. The proposals relate to land in the 
Hollington Ward of the borough. <A certified copy of the 
proposals as submitted has been deposited for public inspection 
at the Town Hall, Queens Road, Hastings. The copy of the 
proposals so deposited, together with a copy of the plan, is available 
for inspection free of charge by all persons interested between 


9 a.m. and 5 p.m. from Mondays to Fridays, and 9 a.m. and 12 noon 
on Saturdays of each week. Any objection or representation 
with reference to the proposals may be sent in writing to the 
Secretary, Ministry of Housing and Local Government, Whitehall 
London, 5.W.1, before 14th January, 1956, and any such objection 
or representation should state the grounds on which it 1s made. 
Persons making an objection or representation may register 
their names and addresses with the Town Clerk, Town Hall, 
Hlastings, and will then be entitled to receive notice of any 
amendment of the plan made as a result of the proposals. 


SOCIETIES 


The Mip-WaLtes Law Society, at 
3rd December, at Machynlleth, elected Mr. Hugh J. Rowlands 
of Barmouth, President for the year, and he was installed by 
Mr. E. P of Machynlleth, the outgoing President 
Other appointments were: Mr. E. G. S. Tomley, Vice-President 
Mr. Gordon Jenkins, Llanidloes, Hon. Secretary and Treasurer 
and Mr J. B. Thomas, Welshpool, Auditor The Society’s 
representative on the Associated Law Society of Wales is 
Mr. R J H. Cooke, of Welshpool. 


their annual meeting on 


Humphreys, 


The SoLicirors’ MANAGING CLERKS’ ASSOCIATION announce 
that a lecture will be given in The Old Hall, Lincoln’s Inn 
W.C.2, on 13th December by Mr. J. A. Wolfe on “ Settlements 
by Parents.’’ The Hon. Mr. Justice Wynn Parry will be in the 
chair lickets may be obtained from the Association’s offices 
at Maltravers House, Arundel Street, Strand, W.C.2. 


At the meeting of the Council of the RATING AND VALUATION 
ASSOCIATION held on 25th November, Mr. Gerald A. Tranter, 
FLR.V.A., Valuation Officer, Sheffield, was unanimously ele¢ ted 
President of the Association for the year 1955-56. He has been 
a member of the Council of the Association since 1947. 
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PUBLIC NOTICES 


METROPOLITAN BOROUGH OF 
CAMBERWELL 
LAW CLERK 
Salary Grade A.P.T. II of the National 
Scales (£590-{670 inclusive of £30 London 
weighting). Applicants should be capable of 
carrying out conveyancing transactions with 


slight supervision. No _ housing provided. 
Application form from Town Clerk, Town 
Hall, S.E.5. Closing date Wednesday, 
2ilst December, 1955. 


MIDDLESEX MAGISTRATES’ 
COURTS COMMITTEE 
Justices CLERKS’ AssISTANT (whole time) 
required for Edmonton Division. Experience 
of keeping Magisterial accounts, issuing 
process and general duties of Clerk to the 
Court. Commencing salary £650 p.a. inclusive 
on scale rising to £700 p.a. inclusive. Pension- 


able and subject to medical assessment. 
Apply giving three referees to the Clerk to the 
Magistrates’ Courts Committee, Guildhall, 
Westminster, S.W.1, by 23rd December 
(Quote : R.831 S.J.) 


MANCHESTER TOWN CLERK’S 
DEPARTMENT 

Applicatios are invited from persons with 
a wide experience of General Conveyancing 
work who are capable of working with little 
supervision, for the appointment of Con- 
VEYANCING ASSISTANT (unadmitted). Salary 
in accordance with the N.J.C. grade A.P.T. II 
(£560/f640 per annum). Previous _ local 
government service is not essential. Applica- 
tions stating age, particulars of education, 
and experience to be forwarded to the Town 
Clerk, Town Hall, Manchester, 2, by 
24th December, 1955. Canvassing is prohibited 


BOROUGH OF LEIGH 
APPOINTMENT OF ASSISTANT 


SOLICITOR 
A vacancy exists for an ASSISTANT 
SoLic1IToR in my Department at a salary 


within the scale {690 x £30 to £900 per annum, 
the commencing salary to be determined 
according to experience. The post will be 
subject to the Scheme of Conditions of Service 
of the National Joint Council. 

The duties will consist in the main of 
Conveyancing, including Compulsory Pur- 
chase, and in dealing with applications for 
Improvement Grants, but the post will afford 
an opportunity to gain experience generally 
in the work of the Department. Previous 
service in Local Government is not essential. 

The appointment, which is on_ the 
permanent staff of the Corporation, is super- 
annuable and will be determinable by two 
months’ notice on either side. 

Applications, stating age, particulars of 
education and experience, and containing the 
names of two persons, one of whom must be 
a Solicitor, to whom reference may be made, 
must be delivered to the undersigned not 
later than Monday, the 19th December, 1955. 

Canvassing will disqualify. 

ALBERT JONES, 
Town Clerk. 
Town Hall, 
Leigh, 
Lancs. 


Please mention 


“ THE SOLICITORS’ JOURNAL ” 


HAYES AND HARLINGTON URBAN 
DISTRICT COUNCIL 
APPOINTMENT OF ASSISTANT 
SOLICITOR 

Applications are invited for the appointment 
of ASSISTANT SOLICITOR at a salary of £900 
per annum plus~ appropriate London 
‘ Weighting.”’ Candidates should have experi 
ence in conveyancing and advocacy. Forms 
of application and further particulars and 
conditions of appointment obtainable from the 
undersigned which, when completed, must be 
returned by 2nd January, 1956. 

GEORGE HOOPER, 
Clerk and Solicitor 
Town Hall, 
Hayes, 
Middlesex. 
CiTY OF LEICESTER 

Applications are invited for the 
of CONVEYANCING ASSISTANT in 
A.P.T. II (£560— £640). 

Applicants should have experience in general 
conveyancing work, the preparation of 
contracts and general agreements and be able 
to act under slight supervision. 

The appointment is subject to the National 
Scheme of Conditions of Service 

Applications, stating age, experience, present 
grade and qualifications, together with the 
names of two referees, to be forwarded so as to 
reach me not later than 23rd December, 1955 

G. C. OGDEN, 
lown Clerk 


position 
Grade 


Town Hall, 
Leicester. 
CITY AND COUNTY OF NORWICH 
ASSISTANT SOLICITOR 

Applications are invited from young solicitors 
interested in Local Government for the position 
of ASSISTANT SOLICITOR at a salary within 
the range £{690-{900 according to experience. 

The appointment will be subject to the 
provisions of the Local Government Super- 
annuation Acts and to termination by one 
month’s notice. Kelationship to any member 
or officer of the Council must be disclosed, and 
canvassing directly or indirectly will be a 
disqualification. 

Applications will be accepted from persons 
awaiting result of The Law Society’s Final 
Examination. 

Applications, stating age, qualifications and 
experience, and accompanied by copies of 
two recent testimonials, should be received by 
the Town Clerk, City Hall, Norwich, not later 
than the 2nd January, 1956. 


APPOINTMENTS VACANT 


Bg cit Conveyancing Clerk wanted in 
busy office in South-western Town; good 
knowledge of probate an advantage 


prospects ; 
3241, 


but not essential.—Write details to Box 


YOLICITORS in Oxfordshire Country Town 
WO require: (1) Experienced conveyancing 
clerk (admitted or unadmitted); might suit 
recently qualified Solicitor: (2) Experienced 
costs clerk. Pension scheme. Please write 


salary._-Box 3243, Solicitors’ Journal, 21 Red 
Lion Street, W.C.1. 





Solicitors’ Journal, 21 Red Lion Street, W.C.1. | 


SSISTANT Solicitor required in busy 
4% general practice in town in Souther 
County. Good salary.—Write details age and 
experience to Box 3242, Solicitors’ Journal 


21 Red Lion Street, W.C.1 


IRLING, WILSON & HARVIE have 
vacancy at their Margate office for a 
| recently admitted solicitor-assistant to under 
take advocacy and to assist senior partner 
with commercial and family work 
IRMINGHAM.—Assistant (admitted I 
unadmitted) for Common Law, Litigatior 





with details of age, experience and suggested 


| 


and Divorce ; preferably with other experience 
e.g., Conveyancing, Company and Commercial 

able to work without supervision ; permanent 
position ; Pension Scheme if desired \pply 

stating age, salary required and full details of 
experience to Box 3264, Solicitor Journal 
21 Red Lion Street, W.C.1. 


SSISTANT (male) required by Lincoln's Inr 
{\ solicitors for training as Muniments clerk 
Experience immaterial. Full particulars t 
Box 3265, Solicitors’ Journal, 21 Red Lion 
Street, W.C.1. 
~~ AICITOR in early 30’s with busy one man 

practice Devon wishing to devote himself 
to working up another Practice in neighbouring 
town, seeks young Solicitor to take complete 
charge of present Practice. Rent free 
accommodation available. Box 3267 
Solicitors’ Journal, 21 Red Lion Street, W.C.1 


| ge hihi tec be AMES District 

Assistant required for conveyancing and 
commercial work in busy practice; admitted 
or unadmitted. Apply, stating age, experience 
and salary required to Box 3268, Solicitor 
Journal, 21 Red Lion Street, W.C.1 

{) XPERIENCED Litigation Assistant 

4 (: admitted or unadmitted) required by busy 
firm in Kingston-on-Thames District. Apply 
with full particulars of past experience stating 


housing 


age and salary required to Box 3269, Solicitor 

Journal, 21 Red Lion Street, W.C.1 

\ ANTED.—Young Solicitor with not les 
than three years’ experience since admis- 


sion for busy and growing general practic e in 


Uganda, particularly to deal with Con 
veyancing of Registered Land and Company 
matters. Prospects of partnership which can 


income if necessary 
Unmarried man preferred. Salary by arrange 
ment. Leave every three years. Apply 
Box 3290, Solicitors’ Journal, 21 Red Lion 
Street, W.C.1. 

 ypoweci i 4 CONVEYANCER (unadmitted 
t\ required by well established and expanding 


be purchased from 


firm in Malvern, Worcestershire Good 
prospects. Pension Scheme.—Box 3276, 
Solicitors’ Journal, 21 Red Lion Street, W.C.1 


LD-ESTABLISHED Solicitors have vacancy 

in their Branch Office in Sussex Coast 

Town for Articled Clerk having completed 

about two years Articles and desiring transfer 

No premium.—Box 3277, Solicitors’ Journal 
21 Red Lion Street, W.C.1 

ITIGATION 

4 by Bromley, 


immediately 
Salary by 


Clerk required 
Kent, Solicitors 


arrangement according to experience Write 
stating age and full particulars—Box 3279, 
Solic itors’ Journal, 21 Red Lion Street, W.C.1 
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APPOINTMENTS VACANT —continued 
YOLICITOR required, with view to 
J partnership, by old-established and well- 
known firm with extensive 
in North of England ; 
first-class experience in conveyancing, probate, 
trusts and commercial work; public school 
man age 30-35 _ preferred ; 
opportunity for efficient and suitable applicant. 
Write stating age and full particulars of 
experience and = education.—-Box 3291, 
Solicitors’ Journal, 21 Ked Lion Street, W.C.1. 
Lincoln's Inn 
Salary 
Journal, 


by 
day week 
Solicitors’ 


VOSTS Clerk 
/ Fields solicitors 
£650 £700 Box 


21 Red Lion Street, 


\ TEST Country 
general practice 
vacancies 
1. Personal assistant (admitted) to partner 
dealing with all branches of law. Applicant 
may be required to undertake some advocacy. 


required 
Five 
327%, 
W.C.1 
(Coastal) 
has 


with large 
following 


firm 
the 


| 


early | h 
| partnership ; 


general practice | 
applicants must have | 


exceptional | 


| principally 





| Solicitors’ 


rhe work is varied and interesting providing | 


valuable experience. Commencing salary up 
to £750 according to ability and experience 
2. Conveyancing Manager (admitted or 
unadmitted) with knowledge of Probate and 
Trusts Commencing salary according to 
qualifications Superannuation Scheme. 
Flat available.—Box 3284, Solicitors’ 
Journal, 21 Red Lion Street, W.C.1 
ITIGATION Manager required by W.1 firm 
4 of Solicitors. Common Law, 
general County Court litigation experience 
required Salary by arrangement Good 
prospects Reply Box 3285, Solicitors’ 
Journal, 21 Red Lion Street, W.C.1 





ITY firm requires experienced unadmitted 
/ conveyancing clerk, about 40; good 
prospects ; pension scheme five-day week ; 
salary according to experience 30x 3286, 
Solicitors’ Journal, 21 Red Lion Street, W.C.1 


\ TALES 


ag 
ag 


-Solicitors in general practice have 
a vacancy for a solicitor or unadmitted 
assistant (retired or otherwise) wishing to do 
some work on a temporary or permanent basis 
30x 3280, Solicitors’ Journal, 21 Red Lion 
Street, W.C.1 
b gethe ose ING Assistant required by 
Solicitors. Busy W.1 office. No Saturdays 
Good prospects and salary. Apply Box 3281, 
Journal, 21 Red Lion Street, W.C.1 
ere Solicitor required by large firm 
of Solicitors in Newcastle upon Tyne for 
conveyancing and general work; good salary 
and prospects for man with good general 
experience. Write stating age, experience, 
etc., to Box 3294, Solicitors’ Journal, 21 Red 
Lion Street, W.C.1 
SSISTANT Conveyancing Clerk 
keen and desirous of making 
required by well-known firm of London 
Solicitors practising in the West End. 
Remuneration according to experience ; 
Pension Scheme; No Saturdays.—Box 3282, 
Solicitors’ Journal, 21 Red Lion Street, 
W.C.1. 
1 pide afenmcgee Managing 
years of age, required in Conveyancing 
Department of well-known firm of London 
Solicitors practising in the West Ind; he should 
be capable of taking control of major con- 
veyancing matters and have good experience 
of Commercial Conveyancing, Leases, etc. ; 
Remuneration according to experience ; 
Pension Scheme; No Saturdays 30x 3283, 
Solicitors’ Journal, 21 Red Lion Street, W.C.1 


APPOINTMENTS WANTED 
YOLICITOR (34), Public School, seeks post in 
\O small practice, view to partnership and 
ultimate succession.—Box 3287, Solicitors’ 
Journal, 21 Red Lion Street, W.C.1 


Solicitors 


who is 
progress 


Clerk, 40-45 


Please mention ‘‘ 


} 

in 
| veyancing 
} and 


Chancery and | 


continued from p. xxxix 


public school, 
in London, with a view to 
wide experience Conveyancing, 
Probate, Trusts, Common Law and General 
Practice ; Branch Manager. Capital available. 

Box 3293, Solicitors’ Journal, 21 Ked Lion 
Street, W.C.1 


YOLICITOR ( 
S five years 


| ener sede 
preferably 


1952, after 
experience 


26), admitted June, 
Articles, sound 
in Conveyancing with some 

of Probate and Trust work and 

useful connections, seeks post in 
possibly Ilford or surrounding 
would offer possibility of 
partnership. —Box 3292, 
21 Red L ion Street, W.C 1. 


YOLICITOR (25), admitted March this year, 
\ seeks post as conveyancing and probate 
assistant where some supervision would be 
given. Lancashire area preferred. Box 3288, 
Journal, 21 Red Lion Street, 


knowledge 
with some 
London or 
districts which 

reasonably early 
Solicitors’ Journal, 





W.C.1 

S' ILICITOR (39), admitted 
h progressive appointment ; 
general practice including 
and litigation sound business 
commercial _ training ; some capital 
available 30x 3218, Solicitors’ Journal, 
21 Red Lion Street, W.C.1 


PRACTICES AND PARTNERSHIPS 
ARTNERSHIPS or ions available 
in the following: London, Warwickshire, 

3erkshire, Bristol, Worthing, Isle of Wight, 

sournemouth, Somerset, Kent, Salop, Cumber- 
land, Port Harcourt Hoopers, Chichester 

House, Chancery Lane, W.C.2 (CHA 3469), 

have instructions to arrange al 


ipove. 

NTEREST yielding about (smaller 

initially if desired) offered to public school 
or university man with following qualifica- 
tions: five years’ varied conveyancing experi- 
ence, some litigation and advocacy experience, 
capital available, and available on short notice. 
Please reply in full on above particulars and 
personal details. 30x 3275, Solicitors’ Journal, 
21 Ked Lion Street, W.C.1 
QS‘ JLICITOR practising on own account four 
WO years ; fees {£6,000 p.a. approx 
Seeks amalgamation or partnership with 
established firm in London preferably with a 
view to succession 30x «3289, 
Journal, 21 Red Lion Street, W.C.1 


CHANGE OF NAME 
I BORIS REUBEN, of 432 Stonegate Road, 
9 in the City of Leeds, hereby give notice 
that I intend, after the 21st day of February 
1956, to apply to the Master of the Rolls that 
my name be changed upon the Roll of Solicitors 
from Loris Reuben to Boris Raeburn 


INFORMATION REQUIRED 
Miss EMILY EDITH JARVIS 
(DECEASED) 

\ JILL any Solicitor or other person having 

knowledge of any will made by the above 
named formerly of 8 Spurstowe 
Terrace, Dalston, London, E.8 
communicate with Messrs. Wright, 
Strong, Central Chambers, Hendon 
London, N.W.4, Solicitors 


VALUATIONS FOR PROBATE 

NTIQUE AND MODERN FURNITURE, 
f\ $6Silver, Jewellery, Porcelain, Pictures, 
Books and all descriptions of Chattel Property 
VALUED FOR PROBATE and subsequently, 
if desired, included at guaranteed reserve 
prices in weekly Auction Sales.—Phillips, 


1948, requires 
good experience 
intensive con- 


succe 


? 


Play 


SVU 


v . 
gross 


deceased, 


3rown 
Central, 





| 
| 


Son & Neale, 7 Blenheim Street, New Bond 
Street, W.1 (established 1796). Sales also 
arranged by tender or private treaty. (Tele- 
phone No.: MAYfair 2424. Ref. W.T.L.) 


THE SOLIcIToRS’ JOURNAL ”’ 


seeks position, | 


Solicitors” 


please | 
«x | 











EVERSIONS, LIFE POLICIES, ANNUI- 

TIES and UNQUOTED SHARES.— 
H. E. Foster and Cranfield, 6 Poultry, E.C.2, 
specialise in the valuation of these interests 
for probate purposes. Established 1843. 


TRANSLATIONS 


DOCUMENTS and other miscella- 
matter (French, German and 
accurate rendering mailed day work 


EGAL 
neous 
Italian) ; 


| received. 


H. Verney Clayton, M.C., 
The Woodlands, Market Rasen, Lincs. 


MISCELLANEOUS 


| appt A.—Translaters and Interpreters 
4 specialising in Polish cases.—Prop.: K. 
Lipnicki, LL.M. (Warsaw), 23 Stanley Gardens, 
London, W.11. Tel.: BAYswater 8138; 
PARk 6944. 


ARRARD & CO. offer the most generous 

prices for any jewellery, gold or silver 
that you are prepared to dispose of; consign- 
ments sent to 112 REGENT STREET, 
LONDON, W.1, will be valued the day 
received, and an offer sent without obligation 
by return 





WEATHERALL, GREEN & SMITH 


CHARTERED SURVEYORS 





Rating 
Including Industrial De-vating 
Valuations 
For Purchase and Company Assets 
Town Planning 
Sale and Letting of all types of Properties 





HOLborn 0584 
22 Chancery Lane, London, W.C.2 


)—KING’s—\ 
DETECTIVES 


Confidential Investigations in Civil, Criminal, Com- 
mercial and Personal Cases. Observations. Cases 
of Larceny, Fraud and Embezzlement investigated. 
Financial and other Commercial Enquiries under- 
taken. Persons traced. Witnesses Interviewed and 


Proofs of Evidence taken. 











W. J. KING'S DETECTIVE BUREAU Ltd. 


CHANCERY HOUSE, CHANCERY LANE, 
LONDON, W.C.2 
Telegrams : KINGTEX, WESTCENT, LONDON 


HOLborn 0343/2860 , 








i) 





SMELLIE & Co. Ltd. 


(Established 1894) 


LEGAL AGENTS 
110 Cannon St., London, EC.4 


(formerly 37 Walbrook, E.C.) 


ENQUIRIES, STATUS REPORTS, &c. 


by our Subsidiary 


SMELLIES MERCANTILE OFFICES 


(same address) LTD. 


Exceedable, Cannon, London 
Mansion House 730! 


Telegrams - - 
Telephones - - - 
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